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ART. I1—MEDICAL JURISPRUDENCE.—POISONING. 
CAPT. DONELLAN’S CASE. 


[From the MSS. of Professor Ashmun.] 


Tere is perhaps no other mode by which the crime of 
murder can be committed, that in general implies so much de- 
pravity and wickedness of character in the criminal as by poi- 
soning. When a crime is committed in the fury of ungovern- 
able passion, however unjustifiable that passion may be, and 
although it may not be such as to reduce the crime in the eye 
of the law from the grade of murder to that of manslaughter, 
we cannot but soften our resentment against the guilt of the 
criminal with some mixture of tenderness for the frailty of the 
human character. But where the crime is the result of cool 
deliberate contrivance, as in poisoning, it almost necessarily 
must be, there is nothing to mitigate the guilt of the criminal. 

Deaths by poison must in general, if not always, in the na- 
ture of things, be either accidental or by malice—either ex- 
cusable homicide or murder. It is scarcely conceivable that 
poison should be administered under circumstances to imply 
such a degree of criminality as to amount to manslaughter 
without including such a malicious design as to constitute 
murder. 
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Any substance which, when received into the body has an 
immediate tendency to derange its functions and to destroy 
life, may be regarded as a poison. Many of these are poisons 
under every circumstance in which they can be introduced 
into the body. ‘There are others, which are so only in conse- 
quence of the intensity of their properties, and which may be 
taken in any quantity, if sufficiently diluted ; for example, the 
sulphuric acid, in its concentrated state, is so actively corrosive 
as to destroy life almost instantly—but when sufficiently diluted 
it makes a very pleasant and healthy beverage. There are other 
substances still, which are in general safe and proper articles 
of diet, and are only poisonous in consequence of some pecu- 
liar circumstance, either in respect to the article itself, or to 
the state of the system at the time it is taken, or to some 
peculiarity of constitution in the person injured by it. 

From the great number of poisonous substances that exist 
in nature, and from the ease with which many of them may be 
obtained, as well as the facility of administering them so as not 
to excite suspicion, we are at first view led to wonder that 
these are not more frequently resorted to for crivinal purposes, 
than they actually are. Mr. Orfila, in his elaborate work on 
poisons, has enumerated and described more than 750 different 
species of poisons. Some are from the animal, and many 
more from the vegetable and mineral kingdoms. Some of the 
most active of them are nearly destitute of taste and smell, 
&c. so as to render it very easy to mix them with almost 
every article of diet without their being perceived until their 
effects appear in the system. 

Yet we shall find that we are not left so unprotected in this 
particular, as at first view it should seem. We shall find some 
circumstance, in regard to nearly or quite every poison, either 
in respect to the difficulty of obtaining it without exciting sus- 
picion, or, in other cases, the difficulty of administering it, or 
the peculiarity of its effects on the animal system, or the facili- 
ty of ascertaining by chemical tests that they have been given, 
so as to leave but little encouragement to the criminal, to ex- 
pect to escape detection. It may be well to notice a little 
more particularly some of the circumstances which thus serve 
as our protection against the danger of poisoning. 
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The first of these, and which applies to many of the most 
active and dangerous poisons, is the difficulty of obtaining 
them without exciting suspicion of the purpose for which they 
are designed. Most of the articles of this sort are, in the hands 
of the physician, safe and efficient medicines. They are, 
therefore, kept by druggists and apothecaries, and they cannot 
ordinarily be drawn from their shops, but by the -order of a 
physician, without a particular inquiry as to the uses to which 
they are to be applied. This obstacle does not fall in the 
way of medical men—but if their principles and regard for 
reputation and interest fail so far as to lead them to this crime, 
they might, doubtless, find safer modes of committing it than 
by direct poisoning. 

The vigilance of those who dispense medicines is naturally 
directed more particularly to those articles which, on account 
of the facility of administering them secretly, are more likely 
to be sought for criminal purposes. In regard to other arti- 
cles, which are more easily obtained, the corrosive or nauseous 
taste, or the peculiarity of color or smell, or perhaps the diffi- 
culty of dissolving them in a suitable medium, presents a new 
obstacle to giving them without detection. With most of the 
vegetable poisons growing here, and which, on that account, 
are easy of access, this circuinstance not only constitutes the 
chief defence against their use, but forms a very important 
part of the proof in case of their being given. The prepara- 
tions of all the narcotic vegetables have a very peculiar smell 
and taste, at which the senses of most persons revolt, as if 
with a sort of instinctive dread of danger, and'this peculiarity 
can scarcely be disguised or concealed by any admixture or 
preparation. 

Another circumstance, which adds very much to the danger 
of detection, and consequently to our protection, is, that the 
most active poisons produce violent symptoms so soon after 
they are taken, as to lead, naturally, to a prompt investigation 
into the causes of them. It was formerly supposed that there 
were poisons that were capable of exerting their fatal influence 
a long time after they were administered ; and the art of secret 
poisoning is said to have been studied almost as a science in 
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some places on the continent of Europe. But it is now suffi- 
ciently well known that such distant effects cannot be produced. 
The stories of that kind which we meet with owe their origin, 
at least so far as the marvellous is concerned, doubtless to the 
imagination. It is true that an insufficient dose of a poison, 
which may not be immediately fatal, may have a deleterious 
influence on the constitution and perhaps require several repe- 
titions before it will destroy life. But in such a case, the poi- 
son does not remain concealed, inactive in the system. It pro- 
duces its specific effects nearly or quite as promptly as a fatal 
dose, and with a degree of violence proportioned in a great 
measure to the quantity given. The art of secret poisoning 
therefore, if it had ever succeeded so fully as some writers 
would have us belive, could never be successful to any conside- 
» rable extent in the present state of science. 

The facility of detecting certain poisons by chemical tests, 
furnishes an additional security to society, against the criminal 
use of them. Several of the mineral poisons, from their being 
destitute of those sensible properties which would give warning 
of their presence, are more likely than any others, to be made 
the instruments of crime, and these happily, when the circum- 
stances are favorable to the examination, can be discovered by 
chemical re-agents, even when the quantity given is exceed- 
ingly small. The discoveries of modern science have added 
much to the means of detecting these poisons. The means 
by which the detection of poisoning is to be made, are, Ist., 
the circumstances which attend ihe administering of it—then 
the symptoms produced by its action on the system—the ap- 
pearances disclosed by an examination of the body after death, 
and lastly, an examination by chemical analysis, or by other 
means, of the contents of the stomach or of the matter rejected 
from it by vomiting, or of the remains, if there be any, of 
the article suspected. 

Another method of ascertaining if a suspected article be 
really poisonous or not, has sometimes been proposed : that is, 
giving a portion of what remains, or of what is vomited or found 
after death in the stomach, to some animal and observing the 
effect. But this method is pronounced too uncertain to be en- 
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titled to confidence. Different animals possess different de- 
grees of susceptibility to the action of poisons; and many, if 
not most of the smaller animals, require larger quantities to de- 
stroy life, than our own species. The difficulty in making ani- 
mals swallow the article without force, which exposes them to 
be suffocated, and the readiness with which many of them 
vomit every thing noxious, present further obstacles to this 
measure—which would not probably now be resorted to by 
men of any pretensions to science. 

There is perhaps no case on record which has been so fre- 
quently quoted by the English and American writers on Medical 
Jurisprudence, and about which such different opinions have 
been expressed, by legal as well as by medical writers, as that 
of Captain Donellan, who was tried in 1781, at the Warwick 
Assizes, for poisoning his brother-in-law, Sir Theodosius Bough- 
ton. Dr. Male speaks of it as “a melancholy and striking in- 
stance of the unhappy effects of popular prejudice, and the fa- 
tal consequences of medical ignorance ;” and he says “ it was 
neither proved that the deceased was poisoned, nor that any 
poison had existed.”” Phillips, in his essay om the Theory of 
Presumptive Proof, quotes the case at considerable length 
as “a most unparalleled illustration of the truth of the 
observation, that circumstances are liable to be misappre- 
hended, or assigned to a wrong case, and as showing their 
fallibility.” He adds, that “during the whole course of 
this celebrated trial, there was not a single fact established by 
evidence, except the death, and the convulsive appearances at 
the moment.” On the other hand, Dr. Gordon Smith, Dr. 
Paris, and Mr. Fonblanque in England, and Dr. Beck in this 
country, are inclined to the opinion, that the evidence was 
sufficient to justify the conviction. 

The leading features of the case are familiar. But as the 
case is itself a remarkable one, and will furnish us with some 
of the principles which should be our guide in estimating the 
reliance to be placed in the symptoms and the appearances 
after death, as evidence that poison has been administered, I 
am inclined to give some account of it, particularly as the origi- 
nal report of the case is very rarely to be found, and the ab- 

1* 
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stract of it, as given by Phillips, seems to be somewhat in- 
fluenced by his opinion concerning it. 

Sir Theodosius Boughton was a young gentleman of for- 
tune, in the county of Warwick. He appears to have been a 
sort of spoiled child, and the vigor of his constitution had been 
somewhat impaired by dissipation and irregular habits, although 
his general health was tolerably good at the time of his death. 
His father had died suddenly of apoplexy. He had just en- 
tered his 2lst year, and if he died before he was of age, his 
estate was to pass to his sister, Mrs. Donellan the wife of the 
defendant. Sir Theodosius, as well as Donellan and his wife 
lived in the family of the mother, Lady B. 

At the time of his death he was under the care of a neigh- 
boring apothecary, who had sent him, on the afternoon of the 
29th August, what he calls a “ cooling draught,” made up in 
the manner of those times, of rhubarb, and jalap, and spirits, of 
lavender, and nutmeg water, and simple syrup. ‘This was 
brought to Sir T. by a servant of his, and taken by himself in- 
to his chamber, and placed upon a shelf. He soon after went 
out fishing and did not return till after nine in the evening, 
when he went immediately to bed. 

At 6 o'clock the next morning, he was found by a servant 
in his usual health. At about 7, his mother, Lady B., went 
into his room to give him his medicine. She took it from the 
shelf, and after reading the label shook it, and poured it out 
for him. As he took it he complained of the nauseous taste 
and smell. In about ten minutes, he became convulsed and 
died in a short time, it should seem in less than half an hour, 
although it is somewhat remarkable that the court and counsel 
were so much occupied in inquiring, how Donellan conducted at 
the time, that they seem to have forgotten to ask when he died. 

There does not appear to have been any reason for suspect- 
ing Donellan of poisoning him except the desire that he might 
be supposed to have, of getting him out of the way, and there- 
by obtaining possession of his estate—and his own conduct at 
the time ; which was construed (how justly it is not to the 
present purpose to inquire), to imply a strong apprehension 
that he should be suspected. The body of the deceased was 
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buried in the family vault the 8th day, and on the 11th day 
was removed from the vault by order of a coroner, and examined 
by several medical men. It was in a very putrid state, and 
they merely examined the stomach. 

Donellan was committed to prison, and in February following 
was tried for the murder. ‘The indictment was for poisoning 
with arsenic ; but the evidence related solely to poisoning with 
laurel water—a variance which was held and was in truth im- 
material. It has been discovered, since the time of this trial, 
that the poisonous properties of the laurel water are owing 
partly, if not wholly, to the prussic acid that exists in it. 

The only proof that laurel water had been taken by Sir 
Theodosius B., except what was derived from the symptoms 
and the examination of the body, was the smell of the draught 
observed by his mother as she gave it to him. She testified, 
that when her son complained of the nauseous taste and smell 
of the draught, she remarked, that she thought it smelled 
very strongly, like bitter almonds. ‘The smell of laurel water 
does in fact resemble that of bitter almonds, which also, as is 
well known, contains the prussic acid. In order to test the 
accuracy of this lady’s sense of smell, two phials were prepared 
and handed to her in court, one containing the draught prepared 
as it was intended Sir T. B. should take it, the other, the 
same articles with the addition of laurel water. She was able 
to distinguish between them, and said the smell of the last was 
like that she had given to her son. 

No means were shown by which Donellan was supposed to 
have procured the laurel water ; there were plants of the laurel 
growing in the garden, and Donellan had for some time kept a 
still in his room, in which he had at different times distilled 
lavender and rose water. ‘There was no attempt to show in 
what manner the poison, supposing Donellan to have had it in 
his possession, could have been introduced into the phial of 
medicine. ‘The laurel water is not so active a poison, unless 
very much concentrated, but that it would require a considera- 
ble quantity to destroy life. Dr. Rathay, one of the witnesses, 
gave 2 oz. to a dog, and half an oz. to a cat, to test its 
effects, which killed them very suddenly. The draught sent 
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by the apothecary, contained 2 oz. of liquid in a 2 oz. phial. 
It can hardly be supposed that 2 oz., or even half an 
oz. could have been added to that, without attracting the no- 
tice of the patient ; especially as he had a few days before 
taken the same dose of medicine. ‘There would be the same 
difficulty in pouring out a part of the medicine, and replacing 
it with the laurel water, without altering its appearance so as to 
excite attention and suspicion. 

The question does not appear to have been asked of Mr. 
Powell, the apothecary, whether he had prepared the draught 
himself, and whether there might not have been sent by mis- 
take, laurel water instead of nutmeg water, or some other 
ingredient of the mixture. If we may suppose it possible that 
he was poisoned by arsenic, there was a way in which the poi- 
son might have accidentaliy been given to him. Sir T. B. 
was a young man of very negligent habits ; and yet it was one 
of his amusements to lay fish with arsenic. It was proved, 
that on one occasion he had bought a pound at a time. It 
does not seem a very violent presumption to suppose, that such 
a man might in bis carelessness, leave some of his arsenic 
where it should get ‘mixed with some article of his food or 
drink. 

All considerations of this sort, however, seem to have been 
overlooked or disregarded at the trial, in the eagerness to dis- 
play the suspicious conduct of the prisoner. Lady B. is stop- 
ped in the middle of her narration of the manner of her son’s 
death, to tell how Donellan looked and acted when he came 
into the room. ‘This sort of inquiry forms a peculiar feature of 
the trial, and it was doubtless upon this investigation that the 
result was principally founded. A great variety of circumstan- 
ces, some of which were very strong, and others apparently 
exceedingly trivial, were brought together to prove Donellan’s 
apprehensions of being suspected of the murder; and there 
was obviously a surprising readiness in the court, as well as the 
witnesses, to put an unfavorable construction upon every cir- 
cumstance, even some which evidently admitted of a favorable 
one. 

The medical testimony in this case has often been referred 
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to, as a melancholy instance of lamentable ignorance in the 
profession in reference to cases of this sort—but it may be 
quoted also as equally proving the no less lamentable ignorance 
of the court and bar, as to the manner in which medical testi- 
mony ought to be examined, and the circumstances which 
should entitle it to credit and confidence. Three physicians 
and one surgeon, neither of whose names have ever probably 
been heard of out of their own immediate circle, except by 
their connexion with this case, who do not appear to have been 
much in the habit of dissecting, and therefore were little fami- 
liar with the appearances after death, either in a healthy or a 
diseased state of the organs ; and neither of whom had turned 
his attention particularly to the operation of poisons, except so 
far as to make a few loose experiments with the laurel water, 
in reference to the supposed poison in this case, all agree in 
giving a very decided opinion, that the symptoms that followed 
taking the draught, in connexion with the appearances after 
death, were a full and complete proof of poisoning. On the 
other hand, Mr. John Hunter, whose name, in the minds of all 
who know how to estimate the value of medical opinions, car- 
ries more authority with it, than the names of any number of 
ordinary men, who, as he testified, had dissected some thou- 
sands of human subjects, and poisoned some thousands of 
animals, said that the appearances after death explained 
nothing but putrefaction, and that the symptoms which fol- 
lowed the draught, although they were suspicious, might 
have proceeded from disease, and were not sufficiently decisive 
to enable him to form an opinion as to the cause of death. 
Yet this was regarded by the court as but an ordinary case of 
difference of opinion—as the opinion of one man against that 
of four equally entitled to confidence ; or rather, it is represent- 
ed as but the doubt of one man against the very positive testi- 
mony of four. For Mr. Hunter’s declaration, that the circum- 
stances of the case were not sufficient to found an opinion 
upon, is received as a mere doubtfulness of opinion. 

This part of the case has been frequently quoted, but it is in 
itself so curious, and so strikingly illustrates the difficulty which 
even great and learned men experience, in comprehending and 
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giving proper weight to medical testimony, that I am induced 
to extract a part of it. In the examination in chief, Mr. H. 
said, “the whole appearance upon the dissection explains no- 
thing but putrefaction.” 

Question. “Are the symptoms that appeared after the 
medicine was given, such as necessarily conclude, that the 
person had taken poison ? 

Answer. Certainly not. 

Q. Ifan apoplexy had come on, would not the symptoms 
have been nearly or somewhat similar ? 

A. Very much the same. 

@. Have you ever known or heard of a young subject dy- 
ing of an apoplexy or epileptic fit ? 

A. Certainly ; but with regard to the apoplexy, not so 
frequent ; young subjects will perhaps die more frequently of 
epilepsies than old ones; children are dying every day from 
teething, which is a species of epilepsy arising from an irritation.” 

* + . 

Q. You have heard of the froth issuing from Sir Theodo- 
sius’ mouth a minute or two before he died, is that peculiar to 
a man dying of poison, or is it not very common in many other 
complaints ? 

A. I fancy it is a general effect of people dying of an apo- 
plexy or epilepsy in what you may call health. In all sudden 
deaths, where the person was a moment before that in perfect 
health. 

@. Have you ever had an opportunity of seeing ..ch ap- 
pearances upon such subjects ? 

A. Hundreds of times. 

Q. Should you consider yourself bound, by such an ap- 
pearance, to impute the death of the subject to poison ? 

A. No, certainly not, I should rather suspect an apoplexy, 
and I wish in this case, the head had been opened, to remove 
all doubts. 

Q. If the head had been opened, do you apprehend all 
doubts would have been removed ? 

A. They would have been farther removed, because, al- 
though the body was putrid, so that one could not tell whether 
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it was a recent inflammation, yet an apoplexy arises from an 
extravasation of blood in the brain, which would have lain in 
a coagulum. I apprehend, although the body was putrid, that 
would have been much more visible than the effect any poison 
could have had upon the stomach or intestines. 

Q. Then in your judgment upon the appearances the gen- 
tlemen have described, no inference can be drawn from thence 
that Sir Theodosius B. died of poison ? 

A. Certainly not, it does not give the least suspicion.” 

Mr. Hunter’s cross examination is very curious and interest- 
ing. 

“Mr. John Hunter, cross examined by Mr. Howorth, 
(counsel for the crown). 

@. Having heard the account to-day that Sir Theodosius 
B., apparently in perfect health, had swallowed a draught 
which had produced the symptoms described, I ask whether 
any reasonable man can entertain a doubt that that draught, 
whatever it was, produced those appearances ? 

A. I don’t know well, what answer to make to that ques- 
tion. 

. Having heard the account given of the health of that 
young gentleman on that morning previous to taking the 
draught, | ask your opinion as a man of judgment, whether 
you don’t think that draught was the occasion of his death ? 

A. With regard to his being in health, that explains no- 
thing; we frequently and indeed generally see the healthiest 
people dying suddenly ; therefore I lay little stress upon that ; 
as to the circumstances of the draught, I own they are suspi- 
cious ; every man is as good a judge of that as I am. 

Court. You are to give your opinion upon the symptoms 
only, not upon any other evidence given. 

Mr. Howorth. Upon the symptoms immediately produced, 
after the swallowing of that draught, I ask, whether, in your 
judgment and opinion, that draught did not occasion his death? 

A. I can only say that is a circumstance in favor of such 
an opinion. 

Court. It is the general idea you are asked about now, 
from the symptoms which appeared upon Sir T. B. immediately 
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after he drank the draught, followed by his death so very 
soon after, whether upon that part of the case you are of opin- 
ion that the draught was the occasion of his death ? 

A. If I knew the draught was poison, I should say most 
probably, that the symptoms arose from that; but when I 
don’t know that that draught was poison, when I consider that 
a number of other things might occasion his death, I cannot 
answer positively to it. 

Court. You recollect the circumstance, that was mention- 
ed, of violent heaving of the stomach ? 

A. All that is the effect of the voluntary action being stop- 
ped, and nothing going on but the involuntary. 

Mr. Howorth. Then you decline giving any opinion upon 
the subject ? 

A. I don’t form any opinion to myself: I cannot form an 
opinion ; because I can conceive, if he had taken a draught of 
poison it arose from that: 1 can conceive, it might arise from 
other causes. 

If you are at all acquainted with the operation and ef- 
fect of distilled laurel water, whether the having swallowed a 
draught of that would not have produced the symptoms de- 
scribed? 

A. Ishould suppose it would. I can only say this, of the 
experiments I have made of laurel water upon animals, it has 
not been near so quick ; I have injected laurel water directly 
into the blood of dogs, and they have not died. Ihave thrown 
Jaurel water with a precaution into the stomach, and it never 
produced so quick an effect with me as described by those 
gentlemen. 

Q. But you admit, that laurel water would have produced 
symptoms, such as have been described ? 

A. Ican conceive it might. 

Mr. Newnham, (counsel for prisoner). Would not an apo- 
plexy or an epilepsy, if it had seized Sir T. B. at this time, 
though he had taken no physic at all, have produced similar 
symptoms ? 

A. Certainly. 

Q. Where a father has died of an apoplexy, is not that 
understood in some measure to be constitutional ? 
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A. There is no disease whatever, that becomes constitu- 
tional, but what can be given to a child. ‘There is no disease 
which is acquired that can be given to a child; but whatever is 
constitutional in the father, the father has the power of giving 
that to the children: by which means it becomes what is called 
hereditary: there is no such thing as an hereditary disease ; 
but there is an hereditary disposition for a disease. 

Mr. Howorth. Do you call apoplexy constitutional ? 

A, We see most diseases are constitutional ; the small pox 
is constitutional ; so the venereal disease. I conceive apoplexy 
as much constitutional as any disease whatever. 

Q. Is apoplexy likely to attack a thin young man who had 
been in a course of taking cooling medicines before ? 

A. Not so likely, surely, as another man: but I have in 
my account of dissections two young women dying of apoplexy. 

Q. But in such a habit of body particularly, attended with 
the circumstance of having taken cooling medicines, was it very 
unlikely to happen? 

A. I donot know the nature of medicine so well as to 
know that it would hinder an apoplexy from taking effect. 

Court. Give me your opinion in the best manner you can, 
one way or the other, whether upon the whole of the symp- 
toms described, the death proceeded from that medicine, or 
any other cause. 

A. Ido not mean to equivocate, but when I tell the sen- 
timents of my own mind, what I feel at the time, I can give 
nothing decisive.” 

Mr. Justice Buller, in charging the jury, after speaking con- 
cisely of the other medical testimony in the case, comments on 
that of Mr. Hunter as follows: ‘‘ For the prisoner, you have 
had one witness called, who is likewise of the faculty, and a 
very able man. I can hardly say what his opinion is, for he 
does not seem to have formed any opinion at all of the matter. 
He at first said he could not form an opinion, whether the 
death was or was not occasioned by the poison, because he 
could conceive that it might be ascribed to other causes, I 
wished very much to have got a direct answer from Mr. Hun- 
ter if I could, what upon the whole was now the result of his 

VOL. XVII.—NO, XXXII. 2 
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attention and application to the case ; and what was his present 
opinion; but he says he can say nothing decisive. So that 
upon this point, if you are to determine upon the evidence of 
gentlemen who are skilled in the faculty only, you have the 
very positive opinion of four or five gentlemen of the faculty, 
that the deceased did die of poison. On the other side you have, 
what I really cannot myself call more than the doubt, of ano- 
ther; for it is agreed by Mr. Hunter, that the laurel water 
would produce the symptoms which are described. He says 
an apoplexy or epilepsy would produce the same symptoms ; 
but as to apoplexy, it is not likely to attack so young and so 
thin a man as Sir ‘Theodosius was; and as to an epilepsy, the 
other witnesses tell you, they don’t think the symptoms which 
have been spoken of, do show that Sir Theodosius had any 
epilepsy at the time.” 

This is obviously very far from being an impartial represen- 
tation of Mr. Hunter's testimony. So far from his expressions 
being a mere doubt respecting the case, it is a very positive as- 
sertion, that neither the symptoms nor the appearances after 
death, nor both combined, are sufficient to justify an opinion 
as to the cause of death. And it ought not to have been for- 
gotten, that it was the assertion of a man of most extensive ob- 
servation, and of great accuracy of observation, against the 
opinions of men of comparatively little experience, and wh 
testimony shows great want of accuracy in every respect. 

The suddenness of the death in this case, without any other 
cause being shown for it, seems to have made a strong impres- 
sion on the mind of the Judge. But this circumstance, al- 
though it may sometimes give good ground for suspicion, can 
never prove that the death was caused by criminal means. It 
is not uncommon to meet with cases, which terminate in death, 
as sudden as in this case, and which, but for the opportunity to 
ascertain the cause by examination, would be as inexplicable. 

The symptoms in this case were not sufficient to prove that 
poison had been administered, though they certainly furnished 
abundant cause for suspicion. At the same time, if it could be 
considered as proved by the other testimony, that the poison 
had been administered, these symptoms were suflicient to show 
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that poison was the cause of death. ‘This distinction is of some 
importance, and Mr. Hunter evidently had it in mind, though 
he does not state it very clearly. It is remarkable, that the 
Judge, in charging the jury, did not go on to inquire how far 
there was direct proof that poison had been given. He does 
not even notice the testimony of Lady Boughton to this point, 
which was all the proof there was that referred to it. But he 
proceeds to comment at great length upon the evidence of the 
conduct of Donellan, upon which the case seemed in fact prin- 
cipally to depend in his mind, and probably in that of the jury. 

The medical witnesses in this case, with the exception of 
Hunter, not only regarded the symptoms and appearances after 
death as positive proof, that the death was produced by poison, 
but they found in them proof of the particular kind of poison 
that had been used. One of them indeed, had, in his exami- 
nation before the coroner’s jury, sworn to the opinion that the 
poisoning was by arsenic. But he had altered his opinion, and 
at the time of -the trial was equally positive with the rest, that 
it was by the laurel water. It can scarcely be doubted that 
this opinion was, in a great measure, founded on the belief that 
laurel water had actually been given, though there were some 
other circumstances by which the opinion was confirmed. 
Several of them had performed some experiments on animals 
with laurel water after the death of Sir T. B. previous to the trial, 
and they found a sort of analogy between the symptoms in his 
case, and the effects on the animals. ‘These were performed in 
too loose and unsatisfactory a manner, to be entitled to much 
weight. Besides, when an experiment is tried for the purpose 
of procuring and observing a specific effect, that effect is 
generally found, when there is so much excitement as this 
case had produced. 

But the most objectionable part of this testimony, is that 
which relates to the appearances discovered on the examina- 
tion of the body. Four days after death, two of the witnesses, 
a surgeon and physician, who had been sent for, for the ex- 
press purpose of examining the body, declined opening it, be- 
cause they found it in too putrid a state to admit of any satis- 
factory examination, though they did not then know that the 
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object was to search for poison. Yet eleven days after the 
death, when, of course, the putrefaction had very greatly in- 
creased, and when in fact the body was so offensive, that with 
all their excitements to it, they were able only to open the ab- 
domen and remove the stomach, without examining any other 
part, they speak positively to the marks of diseased action 
which they find. ‘They discovered appearances of inflamma- 
tion in the stomach, and one of them perceived the same taste 
in his mouth, and the same biting acrimony upon the tongue, 
which was produced by being over animals destroyed by the 
laurel water. 

Nothing but the gross inattention to the subject which so 
generally prevailed at that time, and which to a great extent 
has prevailed ever since, could have suffered such testimony to 
receive the slightest credit. It is well known, that as soon as 
the principle of life departs from the body, the several parts 
begin to undergo a decomposition. ‘The different vessels and 
membranes soon lose their power to retain the fluids which 
happened to be in them at the time of the death. 

Long before putrefaction has advanced to the state it must 
have reached in the body of Sir T. B., eleven days after his 
death, the blood oozes through the vessels into the surrounding 
substance, so as to render it utterly impossible to distinguish 
even the strongest marks of inflammation from the effect of 
putrefaction. 

However just, therefore, the result of this celebrated trial 
may have been, I think it may with truth be said, that in this 
instance justice was very little aided either by the medical tes- 
timony given, or the manner in which it was received by the 
court. 

Donellan was convicted and executed. 
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Art. II—CODIFICATION OF THE COMMON LAW OF MASSA- 
CHUSETTS. 


[According to our promise in our last number, we have copied into our 
pages the whole of the Report by the Massachusetts Commissioners on the 
Codification of the Common Law. The distinguished character of the 
chairman of the commission, Mr. Justice Srory, and the importance of 
the subject will justify this course. As one of the editors of the Jurist oc- 
cupies a place on the commission, we feel constrained, by feelings of deli- 
cacy, from remarking further upon the Report.—Ep. Jur.) 


Report of the Commissioners appointed to consider and report 
upon the practicability and expediency of reducing to a 
written and systematic code the Common Law of Massa- 
chusetts, or any part thereof. [Made to His Excellency 
the Governor, January, 1837.] 


To His Excellency Eywanp Everett, Governor of the Commonwealth 
of Massachusetts. 
May IT PLEASE your ExceLuEncr: 

The Commissioners appointed under a Resolve of the Legislature 
passed on the third day of March last past, “to take into consideration 
the practicability and expediency of reducing to a written and syste- 
matic code the Common Law of Massachusetts, or any part thereof, and 
to report thereon to the next Legislature, subjoining to their report a 
plan or plans of the best method, in which such reduction can be 
accomplished,” have had the subject under consideration, and having 
maturely examined the same, beg leave to make the following Report, 
which they respectfully ask your Excellency to lay before the Legis- 
lature, in pursuance of the above Resolve. 

We have the honor to remain, very respectfully, your 
EXxcellency’s obedient servants, 
JOsEPH Srory, 
THeron Mercatr, 
Simon GREENLEAF, 
Cuartes E. Forses, 
Dec, 23, 1836. Luruer §. CusHine. 


Tue three leading questions presented for the consideration 
of the Commissioners are: 

1. ‘The practicability of reducing to a written and systematic 
code the common law of Massachusetts, or any part thereof. 

2. The expediency of such a reduction, if practicable. 

3. The plan or plans, by which the same can be best 
accomplished, if expedient. 

Before proceeding to a direct examination of these questions, 


O* 
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it seems proper to make some preliminary remarks, which may 
serve to explain the exact state of these questions, and to guard 
against any erroneous inferences, as to the nature and limits of 
the inquiries, which they involve. 

When our ancestors first emigrated to this country, then a 
wilderness, inhabited only by the Indians, who possessed no 
regular government or administration of laws, they brought with 
them the common law of the mother country (England), so 
far, as from its nature and objects, it then was or might be 
applicable to their situation, as colonists, distant from and pos- 
sessing institutions, and political arrangements varying from 
those of the parent country. It is cbvious, that they could not 
bring with them the whole body of the English law then in 
force ; for much of it must have been wholly inapplicable to 
their situation, and some of it was inconsistent with their policy 
and prosperity as colonies. ‘Thus, for example, many of the 
feudal tenures, then in force in England, were never known 
here, all tenures of Jand here being from the beginning in free 
and common socage. So, the whole common law, applicable 
to the ecclesiastical establishment of England, never had an 
existence here, for a similar reason. 

Nor was this an artificial principle assumed for the occasion 
to govern the colonies. It was a part of the general law of 
the land, at the time of the emigration of our ancestors, that all 
new settlements made by Englishmen in desert and uncultivated 
regions were to be governed by the Jaw of England, subject to 
the qualifications already stated. It was also a principle, fully 
recognised in the charters granted to the colonies, either in 
direct terms, or by necessary implication. In most, if not in 
all of them, there will be found an express declaration, that no 
laws shall be made repugnant to those of England, (or some 
equivalent phrage), but as near as may conveniently be, their 
laws shall be consonant with and conformable to those of Eng- 
land. ‘There is also to be found in all the charters, except that 
of Pennsylvania, (where it was probably omitted by mistake or 
accident) an express clause, declaring, that all English subjects 
and their children, inhabiting in the colonies, shall be deemed 
natural born subjects, and shall enjoy all the privileges and 
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immunities thereof. This was specially true in relation to the 
colony of Massachusetts, whose successive charters expressly 
recognise these privileges and immunities, as the mght of all 
subjects and their children inhabiting therein, and authorize the 
enactment of laws not repugnant or contrary to the laws of 
England. 

The common law, thus introduced into the colonies, was 
not, in a strict sense, the common law in its original form, but 
as it was then existing in England, modified, amended, and 
ameliorated by statutes ; and it was claimed as the birth-right 
and inheritance of all the colonists. ‘The Revolutionary Con- 
gress of 1774, accordingly, unanimously resolved, “that the 
respective colonies are entitled to the common law of England, 
and more especially to the great and inestimable privilege of 
being tried by their peers, in the vicinage, according to the 
course of that law;” and “that they were entitled to the 
benefit of such of the English statutes, as existed at the time 
of their colonization, and which they have by experience 
respectively found to be applicable to their several local cir- 
cumstances.” 

But notwithstanding this general adoption of the common 
law of England, it is obvious, that the qualifications annexed to 
it must have given rise to many very perplexing doubts and 
difficulties. What portions of the common law were applicable 
to the situation of the colonies, was an inquiry perpetually pre- 
sented in the course of forensic discussions in former times. 
And though by the gradual operation of judicial decisions, and 
the positive enactments of the Colonial, Provincial and State 
Legislatures, the field of controversy has been greatly narrowed ; 
yet there still remain some topics of debate, upon which it 
would not be easy to affirm, whether the common law of Eng- 
land had been adopted here or not. Nor has the provision of 
the constitution of this Commonwealth of 1780, that “ the 
laws, which have heretofore been adopted, used and approved 
in the Province, Colony or State of Massachusetts Bay, and 
usually practised on in the courts of law, shall still remain and 
be in full force until altered or repealed by the Legislature ; 
such parts only excepted as are repugnant to the rights and 
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liberties contained in this constitution,” materially changed the 


grounds of difficulty and controversy ; for the inquiry must still 
be made,-what are the laws, which have been so adopted, used 
and approved, and usually practised on in our courts of law. 

Besides the common law of England, there are to be found 
in Massachusetts some few local usages and principles, which 
properly constitute a part of our common law, though unknown 
to that of England. One of the most striking instances of this 
sort is the capacity of a married woman to dispose of her real 
property by a deed with the consent of her husband ; whereas, 
by the common law of England, it can be done only by a 
peculiar process called a fine or a common recovery. 

The common law of Massachusetts, then, properly embraces, 
in the first place, that portion of the common law of England, 
(as modified and ameliorated by English statutes), which was 
in force at the time of the emigration of our ancestors, and was 
applicable to the situation of the colony, and bas since been 


recognised and acted upon, turing the successive progresses of 


our Colonial, Provincial and State Governments, with this addi- 


tional qualification, that it has not been altered, repealed or 


modified by any of our own subsequent legislation now in force. 
In the next place, it embraces those local usages and principles, 
which have the authority of law, but which are not founded 
upon any local statutes. The latter, indeed, are so few, and 
comparatively, in a general sense, so unimportant, that they 
may, for all our present purposes, be passed over without 
further observation or notice. 


The next inquiry is, what is the true nature or character of 


the common law, so recognised and established, and where are 
its doctrines and principles to be found. In relation to the 
former part of the inquiry, it may be generally stated, that the 
common law consists of positive rules and remedies, of general 
usages and customs, and of elementary principles, and the 
developments or applications of them, which cannot now be 
distinctly traced back to any statutory enactments, but which 
rest for their authority upon the common recognition, consent 
and use of the State itself. Some of these rules, usages 
and principles are of such high antiquity, that the time can- 
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not be assigned, when they had not an existence and use. 
Others of them are of a comparatively modern growth, having 
been developed with the gradual progress of society; and 
others, again, can hardly be said to have had a visible and 
known existence until our own day. Thus, for example, many 
of the rights and remedies, which ascertain and govern the 
titles to real estate, are of immemorial antiquity. On the other 
hand, the law of commercial contracts, and especially the law 
of insurance, of shipping, of bills of exchange, and of promissory 
notes has almost entirely grown up since the time (1756) when 
Lord Mansfield was elevated to the bench. And again, the 
law of aquatic rights and water courses, and the law of corpo- 
rations can scarcely be said to have assumed a scientific form 
until our day. 

In truth, the common law is not in its nature and character 
an absolutely fixed, inflexible system, like the statute law, 
providing only for cases of a determinate form, which fall within 
the letter of the language, in which a particular doctrine or 
legal proposition is expressed. It is rather a system of ele- 
mentary principles and of general juridical truths, which are 
continually expanding with the progress of society, and adapt- 
ing themselves to the gradual changes of trade, and commerce, 
and the mechanic arts, and the exigencies and usages of the 
country. ‘There are certain fundamental maxims in it, which 
are never departed from ; there are others again, which, though 
true in a general sense, are at the same time susceptible of 
modifications and exceptions, to prevent them from doing man- 
ifest wrong and injury. 

When a case, not affected by any statute, arises in any of 
our courts of justice, and the facts are established, the first 
question is, whether there is any clear and unequivocal prin- 
ciple of the common law, which directly and immediately gov- 
erns it, and fixes the rights of the parties. If there be no such 
principle, the next question is, whether there is any principle 
of the common law, which, by analogy, or parity of reasoning, 
ought to govern it. If neither of these sources furnishes a 
positive solution of the controversy, resort is next had (as in a 
case confessedly new) to the principles of natural justice, which 
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constitute the basis of much of the common law; and if these 
principles can be ascertained to apply in a full and determinate 
manner to all the circumstances, they are adopted, and decide 
the rights of the parties. If all these sources fail, the case is 
treated as remediless at the common law, and the only relief, 
which remains, is by some new Legislation, by statute, to ope- 
rate upon future cases of the like nature. 

These remarks may be illustrated, by referring to some of 
the most familiar cases, which occur in the every day business 
of life. In the common case of work and labor, done for any 
person, or goods sold and delivered to him, the common law 
implies an obligation or duty in the person, for whose benefit, 
and at whose request it is done, to pay the amount of the price 
of the goods, or the value of the work and labor. Now, there 
is no statue from which this obligation or duty is derived. It 
is simply a dictate of natural justice, and from that source was 
adopted into the common law. The mode, by which this 
obligation or duty was enforced in the ancient common law, 
was by the remedy called an action of debt. But this remedy 
Was in some respects, and under some circumstances, liable to 
embarrassments and technical objections. About three hundred 
years ago, it occurred to some acute lawyers, that another 
remedy, which would avoid these embarrassments and objec- 
tions, might be applied. Accordingly, an action of trespass on 
the case, now well known by the name of an action of indeb- 
itatus assumpsit, was brought in the courts of Westminster Hall, 
to recover the amount of the debt. It was then very gravely 
debated, whether such an action would lie, aud finally (after 
great diversity of opinion) it was settled in favor of the action. 
The principal ground of the decision was from the analogy to 
other well known forms of actions on the case, and the under- 
taking or promise of the debtor, implied by law, to pay the 
debt, the breach of which undertaking or promise was a wrong 
to the other party, for which he was entitled to recover, not 
technically the debt, but damages to the full amount of the 
debt. And this is now the common mode, by which debts of 
this sort are usually sued for and recovered. 

Again: When a man borrows money of another to be repaid 
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to the lender, the common law, upon principles of natural jus- 
tice, holds him liable to repay it, upon his express or implied 
agreement to that effect. But cases occurred, in which money 
in the hands of one person, in justice and equity, belonged to 
another ; but it had not been borrowed, nor had the possessor 
promised to pay it over. On the contrary, he resisted the 
claim. ‘The question then arose, whether in such a case the 
money was recoverable. And the courts of law, at a compara- 
tively recent period, held, that an action would lie for the 
recovery of it, and that the proper action was indebitatus as- 
sumpsit, for money had and received to the use of the party 
entitled. Here, again, the courts acted upon principles of 
natural justice, and founded themselves, both as to the right 
and the remedy to recover, upon the analogies of the law. 
They first inferred, from the principles of natural justice and 
the analogies of the law, an implied undertaking or promise to 
pay over the money, because in conscience and duty the holder 
was bound so to do; and next they applied the remedy by 
analogy to other cases where there was an express promise of 
a similar nature. 

Again: Until the reign of Queen Anne, promissory notes 
although payable to bearer or order, were held not to be nego- 
tiable ; so that no person but the payee could maintain an action 
for the money due on the same. ‘The ground of this decision 
was, that debts, technically called choses in action, are not as- 
signable at the common law, a doctrine which can be traced 
back to its early rudiments. This, therefore, was a case, where, 
though the principles of natural justice might apply to create an 
obligation, the positive rules of the common law forbade it. 
Hence the interposition of the Legislature became indispensa- 
ble. Nay, even the payee himself could not, according to the 
rules of the common law, maintain an action directly on the in- 
strument ; but he could only use it as evidence of a debt in an 
action properly framed upon the consideration, for which it was 
given. When the Statute of 3d and 4th Anne, chapter 9, 
made such promissory notes negotiable, it was found to be so 
convenient, that it was generally, though not universally, nor 
without some exceptions and modifications, introduced either 
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by statute or usage into the Colonies. In Massachusetts it was 
adopted by usage, and acted upon down to our day, without 
any other sanction than judicial recognition. 

As soon as the negotiability of promissory notes was thus 
established, it gave rise to innumerable questions, as to the 
rights and responsibilities of the parties, which were either con- 
fessedly new, or but faintly indicated by antecedent principles. 
What were the nature and extent of the obligation of an indor- 
ser ; what were the duties of the indorsee ; when demand was 
to be made of payment of the maker; what notice was to be 
given, and how notice was to be given, by the holder to the 
indorser ; these, and very many questions of a like nature, were 
necessarily to be resolved. Andso complicated ana so various 
are the circumstances, which may attend cases of this nature, 
that notwithstanding the long course of decisions, which have 
in a great measure ascertained and qualified the rights and re- 
sponsibilities of the parties, there yet remains a wide field for 
future discussions, growing out of the new and ever varying 
courses of business. ‘The principles of natural justice have 
furnished many rules for the exposition of the contract and ob- 
ligations of the parties ; the analogies of the common law have 
furnished others ; the usages of the mercantile world have fur- 
nished others ; and then again there have been anomalies, 
which could not be brought within the range of any well defin- 
ed principles, and therefore have been left to be regulated by 
legislative enactments. In this branch of the law, in an espe- 
cial manner, will be found a striking illustration of the remark 
of an eminent judge, that the common law is a system of prin- 
ciples, which expands with the exigencies of society. 

With these few preliminary observations, which seemed ne- 
cessary to a just understanding of the subject, the Commission- 
ers will now proceed to the direct consideration of the inquiries 
presented by their commission. 

1. The first is, as has been already stated, the practicability 
of reducing to a written and systematic Code the common law 
of Massachusetts, or of any part thereof. 

This inquiry involves, or at least may involve, two very dis- 
tinct and widely different propositions, according to the sense, 
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in which we interpret the terms, “ the common law of Massa- 
chusetts.”” If by those terms is to be intended not only all the 
general principles of that law, but all the diversities, ramifica- 
tions, expansions, exceptions and qualifications of those princi- 
ples, as they ought to be applied, not only to the past and pre- 
sent, but, to all future combinations of circumstances in the bu- 
siness of human life, it may require one answer. If, on the 
other hand, those terms are to be understood in a more restricted 
sense, as importing only the reduction to a positive code of 
those general principles, and of the expansions, exceptions, 
qualifications and minor deductions, which have already, by ju- 
dicial decisions or otherwise, been engrafted on them, and are 
now capable of a distinct enunciation, then a very different 
answer might be given. In the former sense, the Commission- 
ers have no doubt, that it is not practicable to reduce the com- 
mon law of Massachusetts to a written Code; in the latter 
sense, they have no doubt, that it is so practicable ;—and the 
expediency of doing it will come under review in a subsequent 
part of this Report. 

As there appear to the Commissioners to be abroad in the 
community some erroneous notions on this subject, under both 
of the preceding aspects, they beg leave respectfully to suggest 
the reasoning, by which they have arrived at the conclusions 
above stated. It is not an uncommon opinion, that all law is 
capable of being reduced to a specific form, which shall apply 
with equal clearness and certainty to the solution of all cases, 
past, present and future. In short, it is frequently supposed 
and frequently asserted, that a code may be compiled of all the 
law, which is to regulate the rights and titles, the property, the 
business and the contracts of a nation, so definite, full and 
exact, that it shall furnish a complete guide, not only for the 
decisions of courts of justice, but for intelligent citizens through- 
out the country, in all cases, and shall supersede, if not the 
necessity of new legislation, at least the necessity of new rules, 
and the modification of old rules by courts of justice, to reach 
the exigencies of every variety of controversy. Why, it is 
often asked, cannot the law of a country be reduced to a posi- 


tive form? If it is law, it must be known, or it ought to be 
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known, so that every citizen may govern his conduct accord- 
ingly. If itis known toa few, why may it not be made known 
in a positive form to all persons? If not fully known to any 
persons, ought a free nation to remain subject to rules, of the 
nature and extent of which they are ignorant, and to allow 
their rights to be decided by doctrines now promulgated for the 
first time? Questions of this sort are often put, and suggestions 
of this character are often made. They wear an air of plausi- 
bility, and therefore should be deliberately examined, and the 
errors, to which they may lead, should be corrected by ex- 
pounding the sources of them. It is very certain, that no 
nation, whose legal institutions are known to us, ever had a 
code of the nature above supposed, viz. one, which was com- 
prehensive enough to embrace all the doctrines and details re- 
quired for the private concerns and business of its whole popu- 
lation. ‘That it never has been done, however, furnishes no 
absolute proof, that it cannot be done. But at the same time, 
since it is well known, that many partial codes or collections of 
laws have been made, the fair presumption is, that it has been 
deemed impracticable or unwise to attempt more. 

In proportion as nations advance in civilization and ecmmerce, 
the business of the people, and the rights and modifications of 
property, become necessarily more complicated, and difficult, 
and various in their relations and circumstances. The princi- 
ples of law, which might suffice for the ordinary inaiineiien of 
one age, would be wholly insufficient to answer the exigencies 
of the next age. Of the innumerable questions, which arise in 
any one age, and admit of forensic controversy and doubt, 
probably not one in a hundred, perhaps it would be more cor- 
rect to say, not one in a thousand, ever comes before a court 
of justice to be there finally settled by adjudication. Many 
are settled by compromise; many by arbitration, or the inter- 
vention of friends; many are neglected or abandoned, from 
their comparatively slight importance, or the poverty of the 
claimants, or their ignorance of or indifference to their rights, or 
from other causes tending to suppress litigation. Hence it is, 

hat the basis of the actual administration of justice in every 
country must comprehend principles of far more extensive 


1837.] Codification of the Common Law, &c. 27 


reach, than those, which become the subjects of direct adjudi- 
cation in courts of justice, and be capable of a progressive 
adaptation to new cases as they arise, or the most manifold 
public and private mischiefs must pervade the whole com- 
munity. 

It may be asked, why may not a nation require all the laws, 
which are to govern it, to be clearly made known and promul- 
gated, before they are acted upon? Certainly it is competent 
for a nation so to act. It may declare, that the administration 
of justice shall be applied only to rights and titles and claims, 
which have been previously ascertained by the terms of express 
laws, leaving nothing to the judgment of courts of justice, 
beyond the direct application of the text to the very cases thus 
ascertained. But what would be the consequence of such a 
course of legislation? It would be, that every case of wrong, 
and injustice and oppression, not thus foreseen and provided 
for, would be wholly remediless. And the mass of such cases 
would be perpetually accumulating, since positive legislation, 
however rapid and constant, can never keep up in any just 
proportion with the actual permutations and combinations of 
the business of an active, enterprising and industrious people. 
Suppose, for example, the Legislature of Massachusetts should 
declare, that there should be no other laws in force except 
what are contained in the Revised Statutes ; it is obvious, that 
the whole business of life must stop in this State; for that 
Code does not provide for one case in a thousand, perhaps not 
for one in a hundred thousand. which is of daily occurrence 
and activity. 

It is obviously impossible to make a positive Code, which 
shall be adequate to the business and rights and modifications 
of property in any one single age, unless the Legislature can 
foresee every possible as well as every probable combination of 
circumstances applicable to every subject matter in that age. 
Such a degree of wisdom and foresight belongs not to any 
human beings. If it were possible to foresee and provide for 
all such exigencies of a single age, having a determinate course 
of business, and institutions, no one would be rash enough to 
assert, that it was possible to foresee and provide for the exi- 
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gencies, rights, duties and business of the same nation through- 
out all time. A Code, therefore, however full, would be per- 
petually growing more and more defective, unless resort was 
had to new legislation; and such legislation, to be either wise 
or effective, must allow a great number of cases of the same 
sort to arise under various aspects, before the proper remedy or 
principle, which ought to be generally applied, could be clearly 
perceived, or safely adopted. In short, unless it were possible 
to compel all men to act at all times in one way, and to prevent 
the occurrence of any new combinations of circumstances, (a 
condition morally and physically impossible), and unless it 
were also possible for a Legislature to foresee and provide for 
all the cases, that had arisen, or could arise, (a condition 
equally impossible), there is no pretence to say, that any writ- 
ten Code could embrace all the provisions fitted for an active, 
commercial, and free people, advancing in civilization, wealth, 
and industry. And if any Code could be framed, which should 
aspire to provide in detail for the common run of circumstances, 
it would be found in practice to be not only materially defective, 
but so voluminous in its precepts, that a whole life would be 
required to master all its provisions, and more than a whole life 
to accumulate the materials fit for its composition. 

It has been already stated, that perhaps not one case in a 
hundred, which admits of doubt or controversy, ever comes 
before a court of justice for decision. Of the reported cases, 
which were decided in England before the middle of the last 
century, consisting principally of cases at the common law, an 
abridgment has been published in twenty-four folio volumes ; 
and, after all, it is a very unsatisfactory and incomplete abridg- 
ment of those cases, probably not covering one half of the 
minute doctrines asserted and acted on in them. An abridg- 
ment of the reported cases at the common law, from that time 
down to the present, has also been published in fifteen volumes 
(royal octavo), which is equally imperfect and unsatisfactory. 
These voluminous works are but specimens of what a Code 
must be, which should attempt to enumerate in detail the doc- 
trines of the common law, which have been in dispute in courts 
of justice, and have been established by decisions, If the enu- 
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meration of these is so voluminous, we may readily see, what 
space would be required for those, which are known and not 
disputed, and for those, which are unknown, or uncertain in 
their application, and whose circumstances have never been 
discussed in tribunals of justice. A Code, which should em- 
brace the doctrines of all the reported cases of the common law, 
from the most important to the most minute, with accuracy and 
clearness, would of itself be exceedingly voluminous, and re- 
quire many years, if not an age, for its preparation, and then 
would be mastered only by those, who could afford to devote 
a large portion of their lives to the study and exposition of it. 
For the purposes of common life, it would be like a sealed 
book, which would neither enlighten nor aid practical inquirers, 
and perhaps by a partial examination might mislead them. 
But if a Code should attempt more, and be framed so as to 
comprehend, in all their details, all the known and undisputed 
doctrines of the common law, which on that account are only 
incidentally touched or alluded to in reported cases, it would 
probably be doubled in its bulk and extent. If it should at- 
tempt to go farther, and provide for the application of those 
doctrines to all other cases, which had arisen and were known, 
or which could be foreseen by the exercise of the most pro- 
found and varied wisdom and experience of the Common- 
wealth, it would not only be found upon its first promulgation 
exceedingly defective, but it would be of such vast size and 
accumulated materials, that it would serve to perplex rather 
than to clear away difficulties, and would import into the admin- 
istration of justice more mischiefs and doubts, and stimulants to 
litigation, than it could hope to remedy. ‘There would be this 
additional evil, that as the rules established for future cases 
would necessarily be founded upon general theories, and would 
not, as now, be adopted upon full argument, and modified from 
time to time, to meet the circumstances of each particular case, 
there would be infinite danger, that they would in practice be 
found to work ill, or to defeat the main objects, which the 
legislation was intended to accomplish. 

The Civil Code and the Commercial Code of France are 


probably as perfect specimens of legislation as ever have been, 
3* 
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or ever can be produced, having been prepared with great care 
and diligence, by the most learned jurists of France, after re- 
peated revisions, and with the assistance of the ablest and most 
experienced judges of the tribunals of all the departments of 
that extensive kingdom. Yet it is well known, that a great 
variety of questions, as to the true construction of the text, and 
a still greater variety of questions, arising from new and unfore- 
seen cases, have been discussed in their judicial tribunals, which 
already occupy many volumes of reports, and must constitute 
a continually augmenting mass of materials, alternately for liti- 
gation and for legislation. This consideration furnishes no just 
objection, when properly viewed, to the establishment of codes ; 
but it serves to show the utter impracticability of making any 
adequate provisions for all future cases; or of devising any 
forms of expression, which shall not be susceptible of some 
diversities of interpretation. Such is the unavoidable imper- 
fection of all human language, and such the short-sightedness 
of the most deliberate efforts of human wisdom ! 
Considerations of this sort, which cannot fail to force them- 
selves upon the mind, upon a close survey of the subject, have 
led the Commissioners to the conclusion, that it is not possible 
to establish in any written Code all the positive laws and appli- 
cations of Jaws, which are necessary and proper to regulate the 
concerns and business of any civilized nation, much less of a 
free nation, possessing an extensive commerce, and a great 
variety of manufacturing and agricultural interests, which are 
constantly undergoing new modifications, and are susceptible of 
being the subjects of infinitely diversified contracts, and rights 
of property and enjoyment. If it were possible to provide such 
a written Code, the Commissioners are of opinion, that the 
present state of the common law does not furnish sufficient 
materials for the purpose. An infinite number of new rules 
and doctrines, and modifications, limitations and enlargements 
of old rules and doctrines, would be required even for an ap- 
proximation to such a Code. And after ail, from what has 
been already suggested, it would be found full of defects, incon- 
veniences and embarrassments, from the impossibility of fore- 
seeing many new combinations of circumstances, or of providing 
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in the most suitable manner for them, if foreseen, without the 
aid of long experience and thorough argument, and a nice dis- 
crimination and balancing of opposing reasons. It is upon these 
grounds, that the Commissioners have ventured to express their 
opinion, that, in the broad sense of the terms already indicated, 
the common law of Massachusetts is not capable of being re- 
duced to a written and systematic Code; and that any attempt 
at so comprehensive an enterprise would be either positively 
mischievous, or inefficacious, or futile. It seems to them, that 
private convenience as well as public policy requires, that the 
common law should be left in its prospective operations in 
future (as it has been in the past) to be improved, and ex- 
panded, and modified to meet the exigencies of society, by the 
gradual application of its principles in courts of justice to new 
cases, assisted from time to time, as the occasion may demand, 
by the enactments of the Legislature. 

But although in the broad sense of the terms, the common 
law of Massachusetts is not susceptible of being reduced toa 
written and systematic Code, the inquiry is, in the opinion of 
the Commissioners, a very different one, whether the whole or 
parts thereof, in the narrower sense above stated, may not be 
beneficially reduced to such a Code. In this last sense, the 
common law may be said to embrace two distinct branches, to 
wit: first, the well known and ascertained general principles of 
that law ; and secondly, the well known and ascertained appli- 
cations of those general principles to the circumstances of par- 
ticular cases. The former are often denominated in the jurid- 
ical language of Continental Europe emphatically as law; the 
latter as jurisprudence. ‘The former are rather recognised than 
promulgated in our courts of justice. The latter constitute the 
mass of our judicial decisions, and can rarely be ascertained 
with perfect exactness from any other sources ; though they 
necessarily compose a part of every elementary treatise upon 
any branch of the common law. 

In respect to the general principles of the common law of 
Massachusetts, it may be affirmed, that they are not positively 
incapable of being generally collected into a Code. We say 
generally, because there may still be some question, whether 
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particular principles of the common law of England constitute 
a part of the common law of Massachusetts. But in relation 
to a very large mass, there is no difficulty whatsoever of this 
nature. These general principles are to be found, for the most 
part, collected in elementary treatises now extant, upon the 
whole or particular branches of the common law. They are 
capable of being stated in the very form and language, in which 
they are there enunciated, as they have, from long examina- 
tions and critical trials, acquired a precision and exactness, 
which approach very near to scientific accuracy ; and for all 
the ordinary uses of life, they are sufficiently clear in their 
interpretations and qualifications. ‘To this extent, at least as 
far as these general principles have assumed such a precision 
and exactness, they may be embodied in a written Code, with 
such a systematic arrangement, as the nature of the different 
subject matters, to which they apply, may require. 

In respect to the details of these general principles in their 
actual application to particular cases, where they have neces- 
sarily undergone modifications, exceptions and qualifications, as 
they are chiefly, if not exclusively, to be gathered from actual 
adjudications in courts of justice, it may also be affirmed, that 
they are not positively incapable, so far at least as reported 
cases go, of being generally reduced to a written Code. We 
say generally, because here also there are, or may be great 
doubts, whether particular doctrines constitute a part of our 
common law ; and because there are to be found conflicting 
decisions upon some points, so that it may not be easy to affirm, 
upon the weight of authority, what the true doctrine is; and 
because some branches of the common law of England have 
become so nearly obsolete, and so obscure from lapse of time 
and disuse, that, if they constitute a part of our common law, 
it would be very difficult to collect all the true doctrines, and 
to express them i: an unexceptionable form. ‘Time here, as 
every where else, has wrought such great changes in rights, 
remedies, institutions, and usages, that it would be almost a 
hopeless task to suit the ancient forms and the ancient language 
of particular doctrines to the present state of things. It is quite 
a different question, which will be presently considered, whether 
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it would be useful or expedient, to attempt any codification of 
all the details of these general principles, as they are embodied 
in the decisions, which have been made by courts of justice in 
different ages. 

These considerations naturally conduct us to the second and 
very important inquiry as to the expediency of reducing the 
common law of Massachusetts, or any part thereof, (in the 
narrower sense already stated), to a written and systematic 
Code, so far as the same is practicable. Upon this subject, 
the Commissioners have employed a good deal of deliberation ; 
and ‘hey now propose to state the results, to which they have 
arrived ; to state the objections, which have been or may be 
urged, against any system of codification, with the answers 
thereto ; and lastly to state the reasons, on which their own 
results are founded. 

I. The Commissioners are, in the first place, of opinion, that 
it is not expedient to attempt the reduction to a Code of the 
entire body of the common law of Massachusetts, either in its 
general principles or in the deductions from, or the applications, 
of those principles, so far as they have been ascertained by 
judicial decisions, or are incontrovertibly established. 

II]. ‘The Commissioners are, in the next place, of opinion 
that it is expedient to reduce to a Code those principles, and 
details of the cormmon law of Massachusetts in civil cases, which 
are of daily use and familiar application to the common business 
of life, and the present state of property and personal rights and 
contracts, and which are now so far ascertained and established 
as to admit of a scientific form and arrangement, and are capa- 
ble of being announced in distinct and determinate propositions. 
What portions of the common law properly fall under this pre- 
dicament will be in some measure considered hereafter. 

Ill. The Commissioners are, in the next place, of opinion, 
that it is expedient to reduce to a Code the common law, as to 
the definition, trial and punishment of crimes, and the incidents 
thereto. 

IV. The Commissioners are, in the next place, of opinion, 
that the law of evidence, as applicable both to civil and crimi- 
nal proceedings, should be reduced to a Code. 
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And, in order to guard against any objections founded upon 
a misconception of the nature, objects, and effects of such a 
codification, the Commissioners propose to insert in such a 
Code, the following fundamental rules for its interpretation and 
application. 

I. The Code is to be interpreted and applied to future 
cases, as a Code of the common law of Massachusetts, and not 
as a Code of mere positive or statute law. It is to be deemed 
an affirmance of what the common law now is, and not as con- 
taining provisions in derogation of that law, and therefore sub- 
ject to a strict construction. 

II. Consequently, it is to furnish the rules for decisions in 
courts of justice, not only in cases directly (ex directo) within 
its terms, but indirectly, and by analogy in cases, where, as a 
part of the common law, it would and ought to be applied by 
courts of justice, in like manner. 

Ill. Inall cases not provided for by the Code, or governed by 
the analogies therein contained, the common law of Massachu- 
setts, as now existing, is to furnish the rules for decision, unless 
so far as it is repugnant to the common law affirmed in the 
Code, or to the statute law of the State. 

Such is the basis of the Code proposed by the Commission- 
ers, and such the principles, by which they propose, that those, 
who shall be called upon to perform the duty of codification, 
should be guided. 

The Commissioners are aware, that there are many objec- 
tions, which have been and may be urged, not only against any 
codification of the common law, in the broadest sense of the 
terms, but also against any codification whatever, even of the 
limited nature and extent, which they have ventured to re- 
commend. These objections have been urged not only at 
hone, but abroad ; not only in countries governed by the com- 
mon law, but in countries governed by the civil law, and by 
their own customary law ; not only in public debates, but in 
elaborate treatises by jurists of distinguished reputation and 
ability. A proper respect, therefore, for the opinions thus pro- 
mulgated, requires them to take notice of some of the most 
prominent objections, and to submit such answers as have oc- 
curred to them touching the subject. 
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One of the most general objections urged against the estab- 
lishment of a Code is, the utter impossibility of making it per- 
fect, or applicable to all future changes in the condition, rights, 
and property of a nation. It has been said, that no system of 
laws can remain for a great length of time unchanged ; for the 
progress, or even the regress of civil society, must constan ly 
call for new modifications of the existing laws; and that one 
of the peculiar excellencies of the common law consists in its 
adaptation to all circumstances, and, in a general sense, to all 
the exigencies, which civil society may present. It is not ne- 
cessary to controvert the general truth of this remark. On the 
contrary it may be fully admitted, and yet in no degree impair 
the reasoning in favor of a Code. The fact, that no system of 
human laws can be made so perfect as not to require future re- 
visions, modifications, amendments, and even partial repeals, in 
the new changes of society, furnishes no just objection to the 
adoption of some positive laws, providing for the ordinary con- 
cerns of a nation. It would be deemed little short of an absur- 
dity to declare, that, because no perfect laws can be made, 
therefore no laws should be made. Even the common law 
does not pretend, in the slightest degree, to be a perfect sys- 
tem. On the contrary, it has undergone, and is constantly un- 
dergoing changes, to meet the new exigencies of society ; and 
the aid of the Legislature is constantly invoked to cure its de- 
fects, and improve its remedial justice. If the common law 
had the theoretical perfection and excellence attributed to it 
in the objection, (which can be admitted only with many 
qualifications and exceptions), still, it is not perceived, how 
this perfection and excellence are impaired by putting into a 
positive text, what is supposed, by the objection itself, to be 
clear and determinate, and to make it rest, not upon disputable 
deductions, but upon the positive sanctions of the Legislature, 
declaring it to be the common law. In truth, the objection, 
though in its form general, seems principally addressed to a 
case, where a nation should establish a particular Code of laws, 
and abolish all other laws not provided for in that Code. In 
such a case, it may be admitted, that the unavoidable lm per- 
fections of the Code would often produce very great mischief 
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and injustice, and require incessant enactments by the Legisla- 
ture to overcome them. In this view the objection has no ap- 
plication to codification, as proposed by the Commissioners ; 
for every thing*not governed by the Code is to be left precisely 
as it now is. Courts of justice are to be at full liberty to 
apply the existing common law to non-enumerated cases, ex- 
actly as they now do. And from the materials thus furnished 
by judicial decisions, improvements and additions may, from 
time to time, be engrafted by the Legislature on the Code 
itself. It will thus become, what it ought to be, a perpetual 
index to the known law, gradually refining, enlarging and quali- 
fying its doctrines, and, at the same time, bringing them to- 
gether in a concise and positive form for public use. 

Another objection, which has been urged by distinguished 
jurists of continental Europe, is, that the jurisprudence of a 
country (in their sense of the phrase) is perpetually changing 
its form and character with every succeeding age ; and any at- 
tempt to give it permanency in its principles or its applications 
must make it inflexible, and unfit for the purposes of social 
justice. Thus, for example, it is asserted, that the customary 
law of some of the continental nations is in a perpetual though 
gradual state of change ; and that this is a state most useful and 
salutary to be preserved ; for otherwise the jurisprudence of 
one age would become obligatory upon another, and prevent 
the improvements in it, which might be best adapted to its 
prosperity and social advancement. This objection, whatever 
may be its force or value, when applied to the state of the 
customary law, in some of the countries of continental Europe, 
vanishes, when it is attempted to be applied to our common 
law. In America and in England, the common law is not, in 
the sense of the objection, of such a changeable nature. When 
once a doctrine is fully recognised as a part of the common law, 
it for ever remains a part of the system, until it is altered by 
the Legislature. A doctrine of the common law settled three 
hundred years ago is just as conclusive now in a case, which 
falls within it, as it wasthen. Nocourt of justice can disregard 
it, or dispense with it ; and nothing short of legislative power 
can abrogate it. With us the notion that courts of justice 








1837.] Codification of the Common Law, &c. 37 


ought to be at liberty from time to time to change established 
doctrines, to suit their own views of convenience or policy, 
would be treated as a most alarming dogma, subversive of some 
of the best rights of a free people, and especially of the right 
to have justice administered upon certain fixed and known prin- 
ciples. Our ancestors adopted in its fullest meaning the maxim, 
that it is a wretched servitude, where the law is vague and un- 
certain. Hence it is, that precedents in our courts of justice 
are of very high authority, and, with rare exceptions, conclu- 
sive as to the principles, which they decide and establish ; and 
subsequent judges are not at liberty to depart from them, when 
they have once become a rule of rights or of property. The 
whole of the judicial institutions in England and America rest 
upon this doctrine as their only solid foundation. But upon 
the Continent of Europe, or at least in some parts of it, the 
case is very different. ‘The decisions of courts of justice, 
(technically called jurisprudence) go no further than to decide 
the merits of the particular case. ‘They furnish no determinate 
rule for other cases of a like nature. Precedents are not of 
absolute authority, or, in a general sense, of any cogent obliga- 
tion. The doctrines of the judges of one age may be, and are 
disregarded by those of another. And it is quite competent for 
an advocate to insist upon principles and reasonings, which are 
adverse to a long train of decisions, and entirely subversive of 
their authority. The objection therefore, so far as it can apply 
to America and England, is an objection, not to a Code, but to 
the common law itself; for the common law has this very in- 
flexibility of character, and permanence of doctrine, of which 
the objection complains. With us in Massachusetts, the com- 
mon law is now just as much of general obligation, and of 
general fixedness in its doctrines, and as binding upon courts 
of justice, as it would be if reduced to a code, and no more. 
When new cases arise, they are governed (as we have seen) 
by such analogies to those, which have already been decided, 
or by such principles of natural justice, as are properly appli- 
cable tothem. When old cases arise, the established doctrines 
furnish the sole rule, by which they are decided. 


But though this last objection is principally, if not exclusively, 
VOL. XVII.—NO. XXXII. 
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confined to the jurists of continental Europe, there is one of a 
kindred nature, which is sometimes pressed by the opponents 
of codification on both sides of the Atlantic. It is, that the 
moment, that the common law shall become the text of a 
positive code, it will cease to be common law; it will be in- 
flexible in its applications, and subject to none of those implied 
and reasonable exceptions and modifications, which now con- 
stitute its peculiar character. This objection would certainly 
have much weight, if it were a necessary result, that the codi- 
fication of the common law would thus destroy its flexibility, 
and reduce it to a hard and unyielding positive text. But the 
Commissioners are of opinion, that no such result would or 
ought to follow. On the contrary, they propose, (as has been 
already suggested) that the reduction of the common law to a 
text should not be held to’ change the nature or character of 
the interpretation or application of its doctrines. 

An objection of a different character, and which, indeed, is 
that, which in one shape or another is found afloat through the 
community, is, that every Code of the common law must ne- 
cessarily be imperfect, and leave much still to be explained by 
very imperfect lights; that so far as the principles and details 
of the common law are capable of codification, they are, or are 
supposed to be, now well known, and a Code is not necessary 
to ascertain or promulgate them ; that the benefits of a Code 
must, therefore, be slight and unimportant, since it can provide 
for comparatively few cases of real doubt, and may even lead 
to mischievous errors in reasoning or application of the text. 

This objection may perhaps be best answered by a consider- 
ation of the benefits, which may be derived from a codification 
ofthe common law. It has been already admitted, that every 
such codification must, from the nature of things, be imperfect ; 
for it never can embrace all the past, present, and future 
changes in society, which may require new rules to govern 
them. But this is an objection, in its general form, founded 
upon the absolute infirmity of human nature, for every purpose 
of perfect action, and is not limited to codification. It by no 
means follows, that, because legislation cannot do every thing, 
or foresee every thing, therefore no legislation should exist, 
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either to remedy evils, to ascertain rights, or to secure proper- 
ty. The benefits proposed by a Code may be summed up in 
the following propositions. 

I. In the first place, certainty, clearness, and facility of refer- 
ence are of great importance in all matters of Jaw, which con- 
cern the public generally. It is desirable, in every communi- 
ty, that the laws, which govern the rights, duties, relations, 
and business of the people, should, as far as practicable, be ac- 
cessible to them for daily use orconsultation. No one, indeed, 
is so rash as to suppose, that, with the very different occupa- 
tions, means of education, and opportunities of leisure, of the 
mass of the people, it is possible for them fully or accurately to 
understand all the laws in their full force and extent. This 
must, under all circumstances, require thorough study, labo- 
rious diligence, and a great variety of accessary knowledge. 
But it does not follow, that, because all cannot be attained, 
therefore the more general and useful rules may not be brought 
under the notice of the people, and, according to their attain- 
ments and leisure, be made the means of guarding them from 
gross mistakes in business, or gross violations of the rights of 
others. Now, certainly, if a rule or doctrine of the common 
law exists in a determinate form or with a determinate certain- 
ty, it is capable of being so expressed in the text of a code. 
If so capable, then it is not easy to perceive, why it should not 
be so expressed, that it may furnish a guide for inquirers, to 
clear away a private doubt, or to satisfy a hesitating judgment. 

But this is not ail. At present the known rules and doc- 
trines of the common law are spread over many ponderous vol- 
umes. ‘They are no where collected together in a concise and 
systematic form, having a positive legislative sanction. ‘They 
are to be gathered from treatises upon distinct and independent 
subjects of very different merit and accuracy ; from digests and 
abridgments; from books of practice and from professional 
practice ; and above all, from books of reports of adjudged ca- 
ses, many hundreds of which now exist, and which require to 
be painfully and laboriously consulted in order to ascertain 
them. ‘These rules and doctrines may be well known and 
well understood by eminent lawyers and judges, by profound 
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students, who possess an ample library of law books, and by 
others, who devote their whole leisure to the purpose. And 
yet men less eminent, less studious, or with Jess means to pro- 
vide a library, or to consult it, may be unable to arrive at the 
same certainty, and may even be misled by their partial ex- 
aminations into serious errors and mistakes. A leading rule 
may have some exceptions, which have escaped the researches 
of the party, and yet be as well established as the rule itself. 
Many law suits are now founded upon errors and mistakes of 
this sort, which the mere imperfection of the means within the 
reach of the interested party, or of his counsel, has unavoida- 
bly produced. A single line of a Code, properly and accu- 
rately prepared upon such a subject, might at once have dissi- 
pated every doubt and uncertainty, as to the nature, extent and 
operation of the existing rule. 

II. And this leads the Commissioners to remark, in the next 
place, that one great use of a Code of the common law, in its 
principal branches, will be the abridgment of professional as 
well as of private labor, in ascertaining and advising upon a 
rule or doctrine of that law. A vast deal of time is now ne- 
cessarily consumed, if not wasted, in ascertaining the precise 
bearing and result of various cases, which have been decided 
touching a particular topic. If the result is at all contested by 
the adverse party, no counsellor would feel safe without a thor- 
ough examination of all the leading cases (even though they 
should spread over centuries), lest he should be surprised at the 
argument by a loose dictum, a questionable authority, or an 
ambiguous statement, either distinguishing, or controlling the 
case before him. Hence it is, that lawyers in the fullest prac- 
tice are compelled to the most severe studies upon points, 
upon which they do not entertain much, if any doubt, lest, in 
the long array of cases, which may be cited upon any disputed 
or undisputed point, there should be some intimation, which 
might injuriously affect their client’s rights or remedy. And 
yet, it is not too much to say, that often a single page of a 
Code would contain, in a clear and explicit statement, all that 
the researches of a week, or even of a month, would scarcely 
justify them in affirming with an unfaltering confidence. 
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One great advantage, therefore, of a Code, an advantage, 
which in a practical view can scarcely be over estimated, is, 
that it supersedes the necessity, in ordinary cases at least, of 
very elaborate researches into other books; and, indeed, it 
often supersedes in all cases, but those of rare and extraor- 
dinary occurrence, the necessity of consulting an immense mass 
of learned collections and digests of antecedent decisions. 

This has accordingly been found to be one of the ordinary 
results of codification, whenever it has been successfully accom- 
plished. ‘Thus, we are informed, that the Codes of Justinian 
superseded for ordinary use some camels’ loads of written 
Commentaries on the law. And it is notorious that the civil 
Code of France, (commonly called the Napoleon Code), has, 
in like manner, thrown out of the daily consultation of jurists a 
voluminous bulk of treatises upon the customary and provincial 
law of that country. ‘There are cases, indeed, in which now 
those voluminous collections must still be consulted. But the 
occasions are probably, not one in a hundred of what they 
were, before that Code was promulgated. In like manner, it 
may be unhesitatingly affirmed, that the maritime and com- 
mercial Ordinances of Louis the 14th, of 1673 and 1681, not 
only put an end toa vast extent of litigation in the different 
maritime provinces of that kingdom; but also furnished rules, 
so clear and so equitable, as to have been adopted as the basis 
of much of the maritime law of other countries, and especially 
of that of England. 

[11. In the next place, it may be stated, in connexion with 
the preceding head, and as illustrative of it, that there are in 
the common law many points, which, though on the whole 
now established by a considerable weight of judicial authority, 
are not absolutely beyond the reach of forensic controversy, if 
learned counsel should choose to stir them. ‘There are, for 
example, many questions, which have given rise to litigation in 
different ages, and upon which there may be found in the re- 
ports, not only occasional diversities of judicial opinion, but 
many nice distinctions and differences, and many incidental 
dicta, which serve greatly to perplex the inquiries of the ablest 
lawyers. Where authorities are to be found on each side of a 
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point; where the circumstances of cases, very nearly resem-- 
bling each other in most respects, are yet distinguishable from 
each other, by nice shades of difference, or have been so dis- 
tinguished, thus furnishing grounds for reasoning and contro- 
versy, as to the precise extent of a principle ; no judges would 
feel at liberty to stop the argument, although, in their judg- 
ment, the weight of authority should be clearly against the 
suggested distinction or difference. Much of the time of courts 
of justice is consumed in arguments of this sort, where there 
are numerous cases, with some slight differences of circum- 
stances, bearing on the same general rule, all of which may be 
required to be examined and distinguished. It was said by an 
eminent Judge, (Lord Eldon) upon one occasion, where some 
question of artificial or technical law was under discussion before 
him, that there were upwards of three hundred cases bearing 
on that question, which had already been decided. 'To master 
them, with all their minute distinctions of circumstances, would 
of itself be a vast labor. And yet it is not perhaps too much 
to say, that four or five lines of text in a Code, stating the 
true general rule, deducible from the best of them, would at 
once have put aside the necessity of any further consideration 
of most of these cases. 

There are, besides, numerous points, upon which there are 
now to be found conflicting decisions, or dicta of courts of jus- 
tice, which shake the authority of certain doctrines. In cases 
of this sort, it seems desirable to establish, which of these de- 
cisions constitutes the true rule, or at least to give a positive 
affirmance of the true rule, when it can be fairly ascertained, 
what that is. And perhaps also, in some instances of daily 
practical importance, where there is a real doubt, what the true 
rule of the common law is, it may not be without use to fix it 
in a like positive form. 

The Commissioners do not indulge the rash expectation, 
that any Code of the known existing common law will dry up 
all the common sources of litigation. New cases must arise, 
which no Code can provide for, or even ascertain. ‘These 
must necessarily be left to be disposed of by courts of justice, 
as they shall occur in future. But the Commissioners are of 








1837.] Codification of the Common Law, &c. 43 


opinion, that a Code, which shall contain the clearly estab- 
lished principles of the common law, will be attended with 
great benefits to the public, for the reasons already stated. It 
will shew, what the existing law is, as far as it goes, in a clear 
and intelligible manner. It will have a tendency to suppress 
useless and expensive litigation. It will greatly abridge the 
labors of judges, as well as of the profession, by furnishing a 
starting point for future discussions, instead of imposing the 
necessity of constant researches through all the past annals of 
the law. 

Having stated these general reasons in favor of the reduc- 
tion to a Code of the common law of Massachusets, to a limited 
extent, we are next naturally led to the inquiry, what portions 
of the common law should or may be reduced to such a Code? 

For the purpose of a more exact consideration of this sub- 
ject, the common law of Massachusetts may be distinguished 
into four classes. 

J. That, which is potentially in existence, but, in a great 
measure, obsolete ; and that, which is of rare occurrence in 
practice, or doubtful and obscure in regard to its nature, extent 
and operation in the Commonwealth. 

Il. That, which, though positively in existence and known 
as a part of the common Jaw, and admitting of general appli- 
cation, has yet been so modified or altered by the Legislature, 
as to be of but limited use in practice. 

If. That, which is of daily occurrence in the common 
business of life, and furnishes the rules for the rights of persons 
and the rights of property of the community at large—in civil 
cases. 

LV. That which defines and punishes crimes, and ascertains 
the rules of proceeding in criminal cases. 

In regard to the first class, it seems to the Commissioners 
wholly unnecessary to attempt any codification of so much of 
our common law as falls within its reach. It would be ex- 
tremely difficult to draw up any exact text of this portion of 
our common law, from the obscurity of the proper materials, 
and from the difficulty in many cases of ascertaining the exact 
boundaries between what is merely obsolete, and what is not 
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now a component part of that law. And, after all, if any cod- 
ification thereof were made, it would rather be an incumbrance 
upon the general text, than any real aid to subsequent inquiries. 
Thus, for example, it may be a matter of some uncertainty, 
whether certain common law remedies, respecting real estate, 
are or were a part of the common law in force here :—such as 
writs of assize, of common, of pasture, of admeasurement of 
pasture, of partition, of admeasurement of dower, of cosinage, 
certain kinds of writs of entry, writs of ejectione firmae, writs 
of warrantia chartae, and others of a similar nature. Of others, 
again, there is no doubt of their actual legal existence ;—such 
as, for example, fines and common recoveries; and yet they 
are now scarcely known in practice, having been superseded 
by other more convenient modes of transferring real estate. 
And yet the learning of the common law upon the subject of 
fines and recoveries is full of intrinsic difficulties and niceties, 
and technical principles, which it would require many pages to 
state, and many more to make intelligible to the common 
reader. ‘The same remarks are applicable to the common law 
respecting markets, outlawry, prerogative, voucher, waife, and 
other heads of a like nature, remote from our ordinary inquiries. 

In regard to the second class, there seems to be equal doubt 
of the solid utility of any attempt at codification. The great 
extent, to which legislative enactments have gone in the modi- 
fication, alteration and superseding of large portions of this 
class, directly or indirectly, would make the task of selecting 
that, which is in force, exceedingly embarrassing, and perhaps 
perilous. Thus, for example, the common law respecting 
amendments of process and proceedings, bail, distress, feoff- 
ments, and other common law modes of conveyancing, forfeit- 
ures, mesne and final process, sheriffs and trials, have undergone 
so many modifications, and alterations, and partial abrogations, 
that it is not easy to say, how much of the very complicated 
doctrines of the common law on most of these topics is now 
actually in force; for in practice they are of rare occurrence 
and application. But a still more striking illustration may be 
found in the subject of special pleading. It is well known, that 
this constitutes one of the most purely technical, acute and 
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intricate subdivisions of the common law; and even the doc- 
trines relative to a small branch only of it, that of abatement, 
though rare in practice, is full of nice and over curious learning. 
The Legislature, by an act passed at its last session, have pro- 
vided, that all matters of law or of fact in defence, in any civil 
action, may be given in evidence under the general issue, and 
no other plea in bar of such action shall be pleaded. The 
effect of this enactment is, to abolish so much of this branch of 
the law as relates to special pleas, technically so called. But 
it leaves in full force all the doctrines of pleading in regard to 
declarations, in regard to pleadings in abatement, in regard to 
the general issue, and in regard to general demurrers to the 
declaration. It would seem, under these circumstances, wholly 
unnecessary to reduce to a Code the principles of pleading ap- 
plicable to special pleas, technically so called. ‘The reduction 
to a Code of the doctrines relative to pleadings in abatement, 
which is full of intricacy, and to a considerable degree obsolete 
in practice, would seem equally unnecessary. ‘The doctrines 
of pleading still applicable to declarations, to general demurrers, 
and to the general issue, are of a very comprehensive nature, 
and abound with artificial and technical principles. And it 
would be a task of no small difficulty to say, in many cases, to 
what extent many of these principles reach, and how far they 
are governed by rules ordinarily applied to special pleas, tech- 
nically so called. For these reasons, the Commissioners are 
of opinion, that it is not advisable, at present, to codify this 
branch of our jurisprudence. It would rather seem desirable, 
if any thing is to be done, to reduce it to a more simple form, 
and disembarrass it of some of its cumbrous and inconvenient 
appendages. 

The third class is that, to which the Commissioners are of 
opinion, that the labors of codification should be strenuously and 
sedulously directed. This class comprehends three great 
branches of the law. I. That, which respects the civil rights, 
capacities and duties of persons, considered by themselves, or 
in their social and other relations to other persons ; and the re- 
medies resulting from those rights, capacities and duties. II. 
That, which respects the rights and titles to real and personal 
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property, and the incidents thereto, and the remedies, by which 
they are protected and vindicated. III. The rights, duties and 
claims arising from contracts, in the largest sense of that term, 
comprehending express contracts, such as bonds and obliga- 
tions, conditions, conveyances, covenants, and other positive 
stipulations between parties competent to contract ; and implied 
contracts, which result by operation of law, either from the im- 
plied consent and intentions of the parties, or from the dictates 
of natural justice in furtherance of right, or in suppression of 
wrong. Connected with this branch necessarily is the consid- 
eration of the remedies applicable to the various kinds of con- 
tracts ;—some of which stand upon principles purely technical, 
and others again upon principles of a more general nature. 
Many of the most important portions of our common law 
applicable to the first and second heads, are now so well ascer- 
tained, and well defined, as to be capable of being reduced to a 
positive text. Some of them are indeed of great intricacy ; 
but still capable of being in a great measure reduced to such a 
text. Perhaps the most complicated of these will be found to 
be, the rights, and capacities, and duties of guardians and 
wards, of infants generally, of husband and wife, of executors 
and administrators and administrations, of corporations, and the 
rights and titles growing out of last wills and testaments. The 
latter are of singular intricacy and nicety of detail, arising from 
the almost infinite variety of language and provisions to be 
found in last wills and testaments, from the ignorance, or pe- 
culiar views, or imperfect expressions of intention by different 
testators. And yet, it may with truth be said, that even the 
reduction to a Code of the rules and principles, which have 
been deduced by a great writer (Mr. Fearne) from a most 
acute and close survey of a single head of this subject, that of 
contingent remainders and executory devises, in the very lan- 
guage, in which he has expressed them, would of itself be no 
inconsiderable advantage to the profession, as well as to the 
public. It would almost supersede, in cases constantly arising, 
the necessity of a daily consultation of authorities, spreading 
over centuries, and so numerous and various in their applica- 
tion, as to task the time and diligence of the ablest lawyers to 
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a most exhausting extent. They would, at least, have a point 
of rest, at which they might repose, secure as to the past. 

But it is principally in the third and last class, that the Com- 
missioners are of opinion, that the benefits of a Code will be 
most extensively félt, and in which the task may be performed 
with the greatest certainty of success. It is true, that some 
branches of the law of contracts contain rules and principles of 
a technical and artificial nature, not well adapted to the modern 
exigencies of society. Examples of this sort may be found in 
the law applicable to obligations, conditions, covenants, and 
certain classes of conveyances. But, in general, the law of 
contracts may be affirmed to be founded in sound sense, and 
adapted to the ends of social justice. Especially may this be 
affirmed of the law of contracts, which has been developed and 
established within the last century. Even the law of contracts, 
applicable to the old forms of obligations and covenants and 
conveyances, has been, by the cautious expositions of great 
judges in different ages, reduced to a high degree of certainty. 
But commercial contracts are eminently entitled to be deemed 
in this predicament ; and under the forming hands of a succes- 
sion of learned judges and jurists for the last century, they have 
attained a scientic precision, and accuracy, and clearness, which 
give them an indisputable title to be treated as a fixed system 
of national jurisprudence. In regard to commercial contracts, 
it may be affirmed without hesitation, that the general princi- 
ples, which define and regulate them, and even the subordinate 
details of those principles, to a very great extent, are now ca- 
pable of being put in a regular order, and announced in deter- 
minate propositions in the text of a Code. Among these con- 
tracts, the Commissioners would especially recommend as the 
subjects of a Code the following titles, viz: the law of agency, 
of bailments, of guaranty, of.suretyship, of bills of exchange, of 
promissory notes, of insurance, and of partnership. They 
would also recommend, in like manner, the law of navigation 
and shipping and maritime contracts, including therein the law 
respecting the rights, duties, and authorities of owners, and part 
owners, and masters, and seamen, and shippers, and passen- 
gers ; the law of bottomry, of charter parties, bills of lading, 
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and other contracts of affreightment, including therein the law 
of freight ; and the law of general average, of salvage, and of 
seamen’s wages. ‘These branches of commercial and maritime 
law are not only capable of being put into the form of a posi- 
tive text, but of being condensed intoa text of a comparatively 
small extent. It is not too much to affirm, that the whole law 
of insurance, as far as it has been ascertained and established 
by judicial decisions and otherwise, may now be stated in a 
text not exceeding thirty pages of the ordinary size of octavos. 
In point of fact, it is embraced in the commercial code of 
France in less than half that space ; and most of the principles 
of that part of the Code are the same as those of our law. 

In the next place, the Commissioners are of opinion, as 
indeed they have already intimated, that the common law, as 
to crimes and punishments, and the incidents thereto, admits of 
being generally reduced to a Code with accuracy and precision. 
If it can be done, it seems to the Commissioners, that the 
public at large have a right to claim from the Legislature, that 
it shall be done. One of the most obvious dictates of reason 
is, that public crimes, which are to affect every citizen, should, 
as far as practicable, be made known to all. It is wholly unne- 
cessary for the Commissioners to expound the importance of 
this truth, as it cannot well escape the notice of every intelli- 
gent legislator. It is fortunate, that in the present state of the 
criminal law, there is so much certainty as to the nature and 
punishment of crimes, at the common law, and the incidents 
and modes of proceeding therein, that it will not be found a 
very difficult task, to reduce most of the important doctrines 
and rules to a positive text. 

Connected with these extensive branches of the common 
law, both civil and criminal, there remains the grave subject of 
the law of evidence, involving not merely questions respecting 
the competency and credibility of testimony, but the general 
rules for the admissibility of written and parol evidence on par- 
ticular issues. Owing to the invaluable labors of the eminent 
judges of the last half century, this subject is now, with a few 
unimportant anomalies, capable of a scientific arrangement and 
determinate exposition, in its general principles, and in many of 
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its most useful details. The rules of evidence have been truly 
said to constitute the best, if not the only real security for the 
lives, the personal rights, and the property of all our citizens ; 
and, therefore, the knowledge of them is of infinite moment to 
the public, as well as to the profession. Any Code, which 
does not embrace them, must be pronounced to be in its very 
constitution radically defective. ‘The Commissioners, therefore, 
earnestly recommend the codification of the law of evidence, as 
among the first objects for the deliberation of the Legislature. 

The Commissioners have thus given a very summary view 
of their opinions, respecting the codification of our common law. 
Every topic, which they have ventured to suggest, might 
easily have been expanded into a great variety of auxiliary 
considerations. But it has seemed to them sufficient to point 
out the general grounds of their opinions, and to leave to the 
wisdom of the Legislature a full review of them. 

In concluding this part of the subject, it seems proper for 
the Commissioners to suggest, though it does not exactly fall 
within the strict terms of their commission, that if a Code 
should be framed upon any or all of the topics, which they 
have ventured to recommend, it will afford a fit opportunity for 
the Legislature to supply some of the acknowledged defects, to 
cure some of the admitted anomalies, and to correct some of 
the erroneous doctrines, which, in a long succession of ages, 
have gradually been engrafted upon our common law. This, 
to be sure, ought to be done with a cautious and skilful hand, 
and with a deep sense of the delicacy of intermeddling with 
established principles. If, however, no changes are attempted 
except such as have the sanction of experience, and the sup- 
port and approbation of enlightened judges and jurists, much 
may be done to, introduce harmony, and consistency, and sim- 
plicity into the general system. 

It now only remains for the Commissioners to express their 
opinion, as to the plan or plans, by which such codification, if 
undertaken, can be best accomplished. Looking to the extent 
and variety of the labor, as well as to the learning and ability 
required for the task, the Commissioners think, that it will be 
indispensable to employ at least five Commissioners, of high 
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standing in the profession, and otherwise suitably qualified, to 
reduce those portions of our common law to a Code or Codes, 
which the Commissioners have proposed. Much time must 
necessarily be devoted exclusively to the subject ; and, with 
all the aids, which can be obtained, several years will be re- 
quired for the completion of the entire enterprise. During the 
progress of it, the Commissioners must have frequent meetings 
for discussion, as well as for a careful examination and scrupu- 
lous review of the labors of each other. Perhaps it may be 
found advisable to authorize the Commissioners occasionally to 
employ some assistants, having extraordinary qualifications, to 
bring together the materials of a particular head for the more 
deliberate consideration of the Commissioners. In this way 
the progress of the work might be greatly accelerated, at a 
comparatively small expense. And it may be properly left to 
the Commissioners to decide, whether it will be best to lay 
before the Legislature the result of their labors, from time to 
time, as particular topics shall be reduced to a text; or to 
await the accomplishment of the entire scheme, and then to 
submit it as a whole to the Legislature. 

As the Commissioners may find it necessary to open a wide 
correspondence with members of the profession, in various 
parts of the United States, as well as to perform many inci- 
dental duties, requiring the aid of a Secretary, it is respectfully 
submitted, that they should be authorized to appoint one, with 
a suitable compensation. 

The Commissioners do not understand that they are required, 
by their commission, to lay before the Legislature the details 
of the plan or plans, by which the System of Codification 
should be carried into effect, or the particular branches of the 
common law, which it should embrace, or any analytical exhi- 
bition of the mode or arrangement, or contents of the Code. 
They presume, that these matters will properly appertain, and 
indeed ought to appertain, to the duties of the Commissioners, 
who shall be appointed to prepare such a Code, if the Legis- 
lature should choose to sanction the project. It is obvious, 
that, in the progress of the investigations, necessary to complete 
so extensive a labor, many new views must continually arise, 
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and many amendments and improvements of the first plan may 
be suggested by the experience of the Commissioners, and a 
more thorough and close examination of particular topics. 

Such are the expositions, which the Commissioners have 
thought it their duty to present to: the consideration of the 
Legislature, upon the interesting and important subject of their 
commission. 


All which is most respectfully submitted. 


JosEPH Srory, 
THeron Metcatr, 
Simon GREENLEAF, 
Cuartes E. Forses, 
Luruer 8S. Cusnine. 


Commissioners. 





ART. I1I.—STIPULATIONS IN ADMIRALTY. OPINION OF 
JUDGE WARE ON THE NATURE AND EFFECT OF 
THEM. 

District Court of the U. S., Maine District, dug. 17, 1835. 
Lane v. Townsend et al. 


The process act of 1789 adopted, for the courts of the United States in 
each State respectively, the forms of writs and other process, and the forms 
and modes of proceeding in suits at common law, as they existed at that 
time in the Supreme Courts of the States; but did not adopt prospectively 
such alterations as the States might afterwards make. 

The taking of a bail bond for the appearance of a party to answer toa 
suit, is part of the forms and modes of proceeding in a cause, and the lia- 
bilities of the parties to it are to be determined by the rules of practice in 
the United States courts, and not by those of the State courts. 

Such an instrument, taken to secure the appearance of a party to answer 
a libel in the admiralty, is to be considered not as a bail bond at common 
law, but as an admiralty stipulation and construed according to the rules 
and the practice of courts of admiralty touching such stipulations. 

Stipulations taken in the progress of a cause, for the purpose of sustain- 
ing and rendering effectual the jurisdiction of the court, are to be inter- 
preted as to the extent and limitation of responsibility created by them by 
the intention of the court which required them, and not by the intention of 
the parties who created them. 

By a stipulation conditioned for the appearance of a party to answer a 
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libel and await and abide the decision of the court, the fidejussors are not 
fixed irrevocably by the return of non est inventus on the execution, but 
they may surrender the principal at any time before a decree against them, 
on a citation to show cause in the nature of a scire facias at common law. 

Practice of the admiralty in regard to stipulations. Stipulations required 
by the Roman law and the manner of commencing a suit. 


Tis was a scire facias, or a proceeding in the nature of a 
scire facias, against bail. The plaintiff, Lane, obtained a 
decree upon a libel on the admiralty side of the court for 
$100 damages and costs against John M. Jordan on the 27th 
of June, 1833. On the 12th of December following he took 
out execution and delivered it to the deputy marshal return- 
able to the next February term of the court. On the return 
day the officer made his return on the execution that he had 
made diligent search for the property of the said Jordan to 
satisfy the execution, and could find none, and for the body, 
and that he was not to be found. The defendants in this 
action were sureties for his appearance to answer the original 
libel on which the decree was obtained. ‘The condition of 
the bond in substance is that said Jordan shall appear and 
answer to the process and shall abide and perform the judg- 
ment of the court or of any other court before which said pro- 
cess shall in due course of law be finally determined, and shall 
not depart without license, then the obligation to be void, 
otherwise to remain in full force. ‘The suit against the bail 
was commenced the 12th of June, 1834. On the 28th of 
August following the defendants committed Jordan to the 
county jail in Portland, for the purpose of discharging them- 
selves from their liability as bail, and on the same day gave 
notice of the commitment to the proctor of the libellant. The 
question, whether, on these facts, the defendants were dis- 
charged from their liability, was argued by C. S. Davies for 
the plaintiff, and by J. L. Megquier for the defendants. 

Ware, District Judge. The defendants rely, in the first 
place, for their defence against this action, on the provisions of 
the law of Maine of March 19, 1821, ch. 67, sect. 1. This 
act provides that when any person becomes bail for the ap- 
pearance of a party in any civil suit, and judgment is recovered 
against the principal, the bail may take him and commit him 
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to the keeper of the gaol in the county where the arrest was 
made, or in that in which the writ is returnable, and the gaoler 
is required to receive the party into his custody; and that 
upon the bail notifying the plaintiff or his attorney within fifteen 
days after the commitment, of the time and place when and 
where the party was committed, provided the commitment is 
before final judgment on the scire facias, the bail shall be ex- 
onerated from their liability on the bond. ‘The commitment 
was, in this case, after the return of non est inventus on the 
execution and after this process was commenced but before 
final judgment upon it. 

It is admitted that the bail have pursued the regular steps 
required by this act to exonerate them from their liability, and 
if the liabilities of bail in suits in the courts of the United 
States are to be determined by the local law of the State, that 
judgment must be in their favor. It is contended that the 
local Jaw does apply and constitutes the law of the case. The 
34th section of the judiciary act of September 24, 1789, is re- 
ferred to as furnishing the rule for governing the decision of 
the court. ‘This provides that the laws of the several States, 
except where the constitution, treaties or statutes of the United 
States otherwise provide, shall be regarded as rules of decision 
at common law in cases where they apply. ‘The question then 
is, does the law of the State apply tothe case. It has been 
decided by the Supreme Court that this section is merely a 
legislative recognition of a principle of universal jurisprudence 
as to the operation of the lex loci, that every contract is to be 
governed by the laws with a view to which it was made; but 
that it does not affect the modes of proceeding or practice of - 
the courts. 10 Wheaton, 1, Wayman v. Southard. 

‘That it could not have been the intention of Congress, in 
that section of the act referred to, to regulate the course of 
judicial proceedings, is clear from the fact that the next act in 
the statute book takes up this subject. It is the act to regu- 
late processes in the courts of the United States. This pro- 
vides that the forms of writs and process in the courts of the 
United States, except their style, in suits at common law shal 
be the same in each State respectively as are now used in the 
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Supreme Court of the same. Laws of U.S. vol. 1, ch. 21. 
This act adopted the State practice as it then existed, but it 
did not adopt prospectively the changes which might be after- 
wards made. It continued in force until 1792, when a new 
act was passed. ‘This provides that the forms of writs, execu- 
tions and other process, and the forms and modes of proceed- 
ings in suits at common law, shall be the same as are now used 
in the courts, subject to such alterations and additions as the 
courts may in their discretion make, or as the Supreme Court 
may by rule prescribe to any Circuit or District Court. Act 
of May 8, 1792. ‘The effect of this act is to continue the 
practice as it was adopted by the act of 1789. The practice 
therefore of the courts of the United States in this district, is 
according to the practice of the State courts, as it existed in 
1789, except so far as it has been altered by some rule of 
court ; and there has been no alteration by rule of the court, 
which affects the present question. Laws have since been 
passed by the State legislature, changing in some respects the 
practice of the State courts, but it has been repeatedy decided 
that the laws of the States cannot proprio vigore control or 
regulate the course of judicial proceedings in the courts of the 
United States. 10 Wheaton 1, Wayman y. Southard ; 10 
Wheaton, 51, Bank of the U. S. v. Halstead ; 12 Wheaton, 
213, Ogden v. Saunders; 9 Peters, 359, Beers v. Hough- 
ton. If then the taking of a bail bond for the appearance of 
a party to answer to a suit falls within the meaning of the 
phrase forms and modes of proceeding, the manner of taking 
it and the effect of the bond when taken, must be determined 
by the practice of the United States courts, and not by that of 
the State courts ; that is, by the law and practice of the State 
courts, as they were in 1789. If this could be considered as 
a debatable question before, it is now clearly settled in the 
case of Beers v. Houghton, 9 Peters, decided at the last term 
of the supreine court. It is not pretended that such a commit- 
ment as is shown, and in this case would have discharged the 
bail from their liability, according to the law of the State and 
practice of the courts as they existed in 1789, and if not, it 
would not be a discharge in the courts of the United States. 
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I have thus far considered this as a common law proceeding, 
and to be governed exclusively by the principles of the com- 
mon law and the practice of common law courts, and in this 
light it was considered by the counsel, when it was first argued. 
But can it be considered as a common law proceeding? The 
original suit, in the progress of which this bond was taken, was 
a libel in the admiralty, and the whole proceedings, from their 
inception to their close, were according to the course of the ad- 
miralty, and not according to the course of the common law. 
It is therefore, as it appears to me, quite clear that it must be 
considered and treated not as a bail bond at common law, but 
as an admiralty stipulation. It is true that it is in the form of 
acommon bail bond, but it also contains the substance of a 
stipulation that is familiar to the jurisprudence of the admiralty, 
though it is not the stipulation, which according to our prac- 
tice is most usually taken. 

If it is to be considered as an admiralty stipulation, then the 
obligations resulting from it are to be determined not by the 
rules of the common law, applicable to the analogous obliga- 
tions by bail bond, but by the rules and principles which gov- 
ern courts of admiralty in relation to this subject. The juris- 
prudence of the courts of common law on the subject of bail 
bonds, may furnish analogies, which deserve to be considered 
with the most respectful attention, but they cannot be consider- 
ed as absolutely binding on the court. 

If we examine the instrument, its principal object cannot be 
mistaken. ‘The libellant had, in the exercise of his legal rights, 
caused the person of Jordan to be arrested, to be held asa 
pledge for the satisfaction of the judgment, which he might re- 
cover. ‘The bail or fidejussors, as the friends of the respon- 
dent, take this pledge out of his hands; but before they are 
permitted to do it, they are required to enter into a stipulation, 
that he shall appear and answer the libel and abide the decision 
of the court; and if he fails to do it they forfeit the penalty of 
the stipulation. There results from the stipulation against the 
bail, an alternative obligation, either to restore to the libellant 
his pledge, so that he levy his execution upon him, or to pay 
the penal sum named in the stipulation, if the judgment is not 
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otherwise satisfied. In this case, the respondent appeared and 
answered the libel; judgment was rendered against him, but 
when the execution was taken out, he was not to be found, 
nor any property of his by which it could be satisfied. They 
became, therefore, according to the terms of the stipulation, 
liable to pay the penal sum, or at least, so much of it as would 
satisfy the libellants’ demand, and judgment must be rendered . 
against them, unless the restoration of the pledge before judg- 
ment on this scire facias, or, in the language of the admiralty, 
this citation should be in equity considered, as a substantial 
compliance with the terms of the stipulation. 

This question must be determined by the practice and ju- 
risprudence of the court. I should have felt it as a great re- 
lief, if my judgment could have been enlightened by something 
like a settled course of decisions on this subject, but among the 
small number of reports of admiralty decisions in print, com- 
pared with those at common law, the researches of the counsel 
have found none bearing on the question raised in this case, 
and I have met with none in my investigation. I am brought 
back to general principles, aided by such analogies as the 
practice of the courts of common law furnishes in similar cases. 

Under all systems of jurisprudence, courts feel themselves 
at liberty to deal with obligations of this kind with more free- 
dom than they do with those which result from the voluntary 
acts of the parties. In contracts, it is the intention of the par- 
ty which governs, in giving a construction to the terms of the 
agreement, and when that intention is ascertained, if it is not in 
collision with any rule of law, the court is bound to carry it 
into effect. But the security, which is taken in the progress 
of a suit in court, for the purpose of sustaining and enforcing its 
jurisdiction and authority, is taken under the order of the court 
on the law. Its terms are dictated by the law or the court, 
and as the will of the party is not consulted as to the tenor of 
the obligation, so his will or intention is not regarded in its in- 
terpretation. 

Such is the language of the civil law, which it is well known 
has had great influence over the jurisprudence, and more espe- 
cially the practice of the admiralty. In conventionalibus sti- 
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pulationibus contractis formam contrahentes dant; enim-vero 
Pretoria stipulationes legem accipiunt de mente Pretoris, 
qui eas imposuit. Dig. 45, 1,52. If therefore, there is an 
ambiguity in the terms of the stipulation, or the construction of 
them is doubtful, it is not the intention of the party for which 
we are to inquire, for the will of the party had nothing to do in 
determining its conditions ; the doubt must be removed by con- 
sulting the intention of the court, or the law which required 
the stipulation and dictated its terms. In Pretoriis stipula- 
tionibus si ambiguus sermo acciderit, Pretoris erit interpre- 
tatio ; ejus enim mens estimanda est. Dig. 46,5,9. Voet 
ad Pand. 46,5, 1. Heinn: ad Pand. Pars. 7,n. 71. Do- 
mat. Lois Civiles Liv. 1. Tit. 1, Sect. 2, n. 24. 

The courts of common law deal with the obligation of bail 
bonds on the same principles.. By the terms of the instrument 
at common law, the bond is forfeited, and the bail fixed by the 
return of non est inventus on the execution: and yet the courts 
have, notwithstanding, assumed the power of discharging the 
bail from the obligation, not as of strict right, but as of favor 
on the surrender of the principal after the return and after ser- 
ving out, but before final judgment on the scire facias. 14 
East, 599, Mannin v. Partrige, 2 Mass. R. 482, Cham- 
pign v. Noyes. Mr. Justice Story, in delivering the opinion 
of the court in the case of Beers v. Houghton, before referred 
to, observes, that ‘a recognizance of special bail being a part 
of the proceedings in the suit, and subject to the regulation of 
the court, the nature, extent, and limitation of responsibility 
created thereby, are to be decided not by a mere examination 
of the instrument, but by reference to the known rules of the 
court and the principles of law applicable thereto.” And in 
another part of his opinion he adds, “so much are the pro- 
ceedings against bail deemed a matter subject to the regulation 
and practice of the court, that the court will not hesitate to re- 
lieve them in a summary manner, and direct an exoneratur to 
be entered in such cases of indulgence’”—that is, after the bail 
was fixed by the return of non est inventus, “ as in cases of 
strict right.” 9 Peters, 356—352. The obvious and sensi- 
ble reason why the courts allow themselves such a latitude o 
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discretion in these cases, is that the stipulation or bond is taken 
in the interest of justice by their order, for the purpose of g 
ing effect to their own judgments; to prevent the defendant 
from depriving the plaintiff of the benefit of the judgment, by 
absconding and avoiding the process of the court. Reipubli- 
ce intersit ne judicia fiant elusoria, et tamen reorum sit fu- 
gere. Heinn. Recitationes in Inst. L. 4, T. 11—1. The 
surrender of the principal on the scire facias, though not a com- 
pliance with the letter of the bond, is considered as a substan- 
tial compliance with its intent, which is, that the person of the 
defendant shall be subject to the execution. 

What then was the intention, or the object intended to be 
effected by this stipulation? A court can have none but a le- 
gal intention, and this is to be sought in the usage and estab- 
lished jurisprudence of the court. ‘The practice of the court 
is the law of the court, and in the want of any authoritative 
decisions, showing what that is on a particular point, we must 
resort to the general rules of admiralty practice, and the prin- 
ciples of that jurisprudence from which it is derived. 

By the act of Congress of 1789, regulating the practice of 
the courts, the forms and modes of proceeding in causes of ad- 
miralty and maritime jurisdiction, are directed to be ‘ accord- 
ing to the course of the civil law,” and in that of 1792, they 
are ordered to be “ according to the principles, rules and usa- 
ges of courts of admiralty, as contradistinguished from courts 
of common law ;” subject to such alterations as courts in their 
discretion should deem it expedient to make. ‘The practice 
here referred to, says Mr. Justice Johnson, in the case of Mau- 
ro v. Almeida, 10 Wh. 473, is the admiralty practice of this 
country as grafted on the British practice. It is known, he 
observes, that there are some peculiarities which have been in- 
corporated into the jurisprudence of the United States. I am 
not, however, aware that our practice has any peculiarities in 
which it varies from that of the British, as to the nature and 
obligation of stipulations. 

According to the practice of the high court of admiralty in 
England, when a person is arrested on a libel in personam, he 
is obliged to give bail or caution for his legal appearance, on 
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the day and at the place named in the warrant, to answer the 
libellant in a cause civil and maritime. Clerk’s Praxis, Arts. 
3. 24. The stipulation entered into on the arrest is only for 
his legal appearance, and to complete that appearance, he is 
required on the return day to enter into a new stipulation, to 
‘abide the sentence (judicio sisti) to pay the costs and ratify 
the acts of his proctor.” Clerk’s Praxis, Arts. 5 and 12. 
When his legal appearance is completed, the first stipulation is 
satisfied, and the new one binds him to await and abide the 
decision of the cause, to submit as well to all interlocutory or- 
ders as to the final decree. When the libellant has obtained a 
decree and the respondent absconds, so that he cannot be found 
to be taken in execution, the libellant may move for a mo- 
nition to the fidejussors to pay the debt and costs within a 
certain day, to be named in the monition, or in default of pay- 
ment to be taken into custody. ‘The court in its discretion, 
pass the order for the monition on the motion, or order the 
principal to be called, and on his not appearing, order monition 
against the fidejussors. So if the principal has his home out 
of the kingdom, or has no certain habitation within it, proof of 
this being given, or if it is notorious, the court will, as soon as 
the time for prosecuting an appeal has elapsed, which in Eng- 
land is limited to fifteen days, order the fidejussors to be sum- 
moned to show cause why execution should not be issued 
against them without citing the principal. Clerk’s Pravxis, 
Arts. 64, 65. 

This appears to have been the ancient practice of the high 
court of Admiralty in England, as we have it in the most ap- 
proved books of practice, when it was in the familiar habit of 
acting on libels 7m personam, and before this branch of its ju- 
risdiction was reduced within such narrow limits by the probi- 
bition of the common law courts. ‘The object of the stipula- 
tion was to compel the appearance of the party, to hold him to 
abide the decision of the cause, and to submit himself person- 
ally to the final process of the court in execution. Execution 
was not issued against the sureties, provided it could be levied 
on the principal. ‘Though by the terms of the stipulation, it 
was forfeited by the avoidance of the debtor, their liability was 
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not fixed, but by a decree of the court against them directly ; 
and the practice of the court was, not to render that decree 
without giving them a reasonable time for producing the prin- 
cipal. 

When the process is in rem and the person in possession ap- 
pears to defend the thing, the stipulation required is different. 
The claimant is required to enter into a stipulation with sure- 
ties. Ist. To appear from time to time and abide the sen- 
tence of the court—in judicio sistti. 2d. To ratify the acts 
of his proctor—de rato. 3d. To pay the judgment or sum 
decreed with costs—judicatum solvi. By the terms of this 
stipulation, the sureties and the party by his sureties, expressly 
submit to the jurisdiction of the court, an unsuit in case of de- 
fault in the performance of the condition, that admiralty process 
shall issue againstthem. 2 Brown’s Civil and Admiralty Law, 
409. 

Our practice is somewhat different. When a libel is filed 
tn rem, whether in a petitory or possessory suit, a warrant is 
issued to the marshal, directing him to arrest the thing and 
hold it in his custody, to await the order of the court, and a 
citation is issued to the person in whose possession it is, and 
also to all persons claiming an interest in it, to appear and show 
cause why a decree should not pass in conformity to the prayer 
of the libel. On the return day, if any one appears as a claim- 
ant to defend, he is required, before being admitted to make a 
defence, to enter into a stipulation for costs, the thing in con- 
troversy remaining in the custody of the court. If the claim- 
ant wishes to have the possession restored to him, the court 
will pass an order for its restoration on his entering into an ad- 
ditional stipulation, in a sum equal to the value of the thing, to 
be ascertained by an appraisement, which stipulation, in the 
further proceedings, becomes a substitute for the thing itself; 
and if judgment passes for the libellant, it is entered on the 
bond or stipulations, and execution issues accordingly. ‘The 
stipulation, as well for the costs as for the value of the proper- 
ty in controversy, binds the sureties equally with the principal 
party for the absolute payment of the amount decreed, and 
they cannot discharge themselves by a surrender of the prin- 
cipal. 
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In libels in personam also, our practice is in some respects 
different from what appears to have been the practice of the 
high court of admiralty in England. By the third printed rule 
of this court, when a warrant of arrest is issued on a libel in 
personam, the respondent is required, in order to complete his 
legal appearance, to enter into a stipulation with fidejussors, 
not only to appear and answer the libel, and abide all the or- 
ders and decrees of the court, interlocutory as well as final, but 
also to pay the judgment. ‘The fidejussors are not discharged 
from the stipulation by surrendering the principal, but they are 
bound absolutely to pay the debt in case he does not. The 
same rule is adopted by the District Courts of New York, and 
it is presumed to be in conformity with the general practice of 
the admiralty courts in this country. Conckling’s Practice, 
437. It seems, therefore, that the prevailing practice in this 
country, is to require, in libels in personam, security for the 
payment of the debt or damage, and such a stipulation is or- 
dinarily taken in libels founded on contract, or for wages. But 
in libels for personal torts, as for assaults and batteries, the 
practice in this district has been not to require this stipulation, 
but to take one for the personal appearance of the party, 
binding him to await and abide the final decree of the court, 
called in the technical language of the court, the stipulation in 
judicio sisti. And such was the one taken in the present case. 

The counsel for the actor has referred to the practice of the 
court, in requiring security in ordinary cases to pay the judg- 
ment, and earnestly urged it as a reason for holding the parties 
to this stipulation, to a strict compliance with its conditions. 
The stipulation is substantially the same asa bail bond at com- 
mon law ; and we have seen, that if we are to be governed by 
the analogies of the common law, though the penalty is techni- 
cally forfeited by a return of non est inventus on the execution, 
yet that the surrender of the principal by the sureties on the 
scire facias, is a substantial compliance with the condition of 
the bond. The principles of admiralty practice, as we have 
them in Clerk’s Praxis, seems to me very clearly to lead to the 
same result, and this conclusion will be fortified by a recur- 
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rence to that system of jurisprudence, which bas had a prevail- 
ing influence over the course of proceeding in these courts. 

The practice of the court of admiralty is framed on the basis 
of that of the civil law. It was observed by one of the most 
eminent of modern judges, Lord Hardwicke, “ that the court of 
admiralty proceeds entirely by the rules of the civil law, ex- 
cept in cases omitted, and therefore in that court, a knowledge 
of the ancient practice of that law is indispensably necessary, 
and must be had previously to the study of the modern prac- 
tice of the court.” Brown’s Civ. and Adm. Law, vol. 2, 346— 
9. In this country we have seen, that under the first process 
act, the course of the court was directed to be according to that 
of the civil law. And what is material in the present case, the 
stipulations, which are used in the admiralty, are borrowed di- 
rectly from the practice of the Roman forum. In the want of 
any authoritative decisions of our own courts applicable to the 
case, it is natural to recur to that system of jurisprudence from 
which the practice of the court is derived; not that the de- 
cisions of the civil law are of binding authority ; but the prin- 
ciples of that law may be reasonably expected to shed some 
light on the nature and obligation of an instrument which is 
borrowed directly from it. 

It is stated by Blackstone, in speaking of process in the 
common law courts, that bail above or bail to the action, an- 
swers in some measure to the stipulation or satisdatio of the 
Roman law. The defendant, he says, entered into a stipula- 
tion, that he would continue in court and abide the sentence of 
the judge, much like our special bail, ‘‘ but with this difference 
that the fidejussors were then absolutely bound judicatum sol- 
vere, to see the costs and condemnation paid at all events.” 
3 Comm. 291. Brown, in his Admiralty Law, quotes Black- 
stone, and though a slight doubt seems to have crossed his 
mind, as to the entire correctness of his authority, the doubt 
was apparently a transient one. Vol. 2, p. 356 and 412, in 
notis. 

The natural inference from the language of Blackstone is, 
that a stipulation of this tenor was ordinarily, if not always, 
taken ina Roman suit; that it was the usual, if not the only 
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stipulation known in their practice. If the fact were so, it 
would give weight to the argument urged on this ground, as 
going to show, that the whole course of the jurisprudence from 
which our practice is mainly derived, was to hold the defend- 
ant to give ample security. But, although it is well known 
that the laws of Rome, especially in the early ages of the Re- 
public, were extremely rigorous in enforcing the payment of 
debts, and notwithstanding the imposing authority of great 
names, it is, I think, exceedingly clear, that the fact is other- 
wise. ‘To make this clear, it may be necessary to give a brief 
account of the commencement of a Roman suit in its first 
stages. 

The first step in legal process, was called in jus vocatio, 
or the citation. This was originally the private act of the par- 
ty. By the laws of the Twelve Tables, Tab. 1, Cap. 1, the 
creditor was authorized of his own right, and without the au- 
thority of a precept from a magistrate, to seize his debtor in 
the street, or any where in public, and forthwith carry him be- 
fore the Pretor. The formula of citation was very brief, but 
quite intelligible. Ambula in jus, Te in jus voco, Sequere ad 
Tribunal. If he hesitated or attempted to escape, struttive pe- 
des, the creditor, calling the bystanders to witness, might seize 
and drag him, obtorto collo, to the judgment-seat. And such 
was the severity with which the rights of creditors were en- 
forced, that the infirmities, neither of age nor sickness were an 
excuse, but if he was relentless enough, the creditor might 
place the sick or aged debtor on a cart, and carry him before 
the Pretor. Poth. Pand. 2, 4,1, Heinn. Ant. Rom. L. 4, 
6, 14, Rep. de Jurisp. Mot. Citation, Huber. Pral. Inst. L 
4, 16, 5. 

The primitive law of the Twelve Tables, continued in force 
for a long period. It seems to have been the common prac- 
tice to the last age of the Republic ; Horace, Satires L. 1, 
Sat. 9; it had not become obsolete in the time of Pliny, Pane- 
gyric, c. 36; and it remained apparently a legal mode of com- 
mencing a suit, nearly down to the age of Justinian, or it would 
not have been so largely treated by the compilers of the Di- 
gest, Lib. 2, Tit. 4, 5,6, 7. It however gradually grew into 
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desuetude, especially under the Greek Emperors, until it was 
finally abolished by Justinian, and the more decorous practice 
of having the citation served by an officer of the court, was 
established by law. Heinn. In. Pand. Pars. 1, 281, Voet 
ad Pand. 2, 4, 13, Hubert Prel. in Dig. 2, 41. 

In the early as well as the later practice of the Roman law, 
when the debtor was arrested by the creditor, unless he com- 
promised with the plaintiff, or was prepared immediately to go 
before the Pretor and answer to the suit, he was obliged to 
give a caution, usually with sureties or fidejussors, for his ap- 
pearance at a future time. Leg. 12, Tab.—Tab. 1, cap. 2, 
Poth. Pand. L. 2, Tit. 6, Gait. Inst. 4, 134. This was 
called the stipulation in judicio sistendi. It was taken at the 
same time and for the same objects, as that taken in the pre- 
sent case. The defendant became bound, and his fidejussors 
for him, that he should appear at the time named in the stipu- 
lation, and that he should appear in eadem causa, that he should 
submit himself to the jurisdiction of the court, as far as he was 
subject to it, when the citation was served. If, therefore, be- 
tween the time of service of the process and the day of ap- 
pearance, he had acquired a personal privilege of declining the 
forum, or excepting to the jurisdiction of the court, he did not 
appear, sistere in eadem causa, and the stipulation was forfeit- 
ed. But it was not a forfeiture, if he had in the meantime 
contracted new obligations, become embarrassed in his affairs 
and less able to pay his debts. Dig. 2,11,11 and 12. The 
object of the -ipulation was satisfied, when the party was per- 
sonally subject to the process of the court. 

It was in its terms forfeited, by the non-appearance of the 
party on the day fined. But the tribunals admitted a variety 
of excuses. These show, that the equity of the Pretor went 
as far, at least, as the courts of common law, in relieving against 
the words of the stipulation, when its substantial objects were 
obtained. It will be sufficient to mention one or two. If the 
defendant was condemned for capital offence, Dig. 2, 11, 4; 
if he was imprisoned or under military arrest, Dig. 2, 11, 4, 1, 
or if he was made a captive by the public enemy, Dig. 2, 11, 
4, 3, the Pretor relieved against the penalty, and the fidejus- 
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sors were discharged. It may be questioned, how far the com- 
mon law would hold as valid some of these excuses. Parker 
v. Chandler, 8 Mass. Rep. 264. 

Under the ancient law, this stipulation bound the defendant 
merely to appear at the tribunal at the time fixed. It did not 
oblige him to attend and await from time to time the decision 
of the court. By his appearance alone, the stipulation was 
saved. This might answer the purposes of justice while it was 
administered with the promptness required by the laws of the 
Decemvirs. These required the Pretor to hear the cause be- 
fore mid-day, and if either of the parties did not appear before 
noon, to proceed to a decision on an exparte hearing before 
sunset. Solis occasus suprema tempestas esto, Tab. 1, Cap. 3. 
The trial could not last longer than a day. When the refine- 
ment of wealth and civilization rendered controversies more 
complicated, and suits were drawn out to greater length, the 
terms of the stipulation were enlarged, so as to require the de- 
fendant to remain and await the decision of the cause, quod in 
judicio permaneat usque ad terminum litis. Inst. 4, 11. 2. 
This was the stipulation ordinarily entered into, and the only one 
which was required in a personal action, when the defendant 
appeared and defended in his own person. He was never 
required to find fidejussors to pay the debt. Inst. 4, 11, 1, 
Vinn. in loc, Hubert Prealect. in Inst. 4, 11, 1. 

The stipulation judicatum solvi, was never required in per- 
sonal actions, except when a third person appeared and defend- 
ed as procurator. We are not to understand by procurator, 
a proctor in the seuse in which the word is used in the admi- 
ralty. He was not the advocate or patron, who managed the 
cause in court. He was the attorney or agent, acting under a 
special power or procuration, Dig. 3, Tit. 1 and 3, Huberi 
Prealect. in Dig. Lib. 3. Tit. 1, Gatl Pract. Obs. Lib. 1, 
Obs. 43. The reason why a Proctor was required to enter 
into this stipulation, was founded in a peculiarity of the Roman 
law. Any person might appear and take upon himself as 
Proctor, the defence of another’s cause without any mandate 
for that purpose, Inst. 4, 11, 5, Vinn. in loc. And when the 
cause was defended by a Proctor, whether with or without a 
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mandate, the joining of the issue, as it would be termed in our 
practice, or the itis contestatio, or susceptio judicii, as it is 
called in the civil law, operated what is technically called a 
delegation, the substitution of a new debtor for the old one. 
According to the subtlety of the law, the Proctor became the 
debtor and the original debtor was discharged. Vinnius in 
Instit. 4, 11, 1. He became dominus litis, had the control of 
the suit, and judgment was rendered against him. 

As any person had a right to come in as a volunteer, take 
upon himself another’s defence, and substitute himself for the 
defendant as debtor, he was required, as a preliminary step, to 
enter into a stipulation with sureties, to pay whatever should 
be adjudged to be due. If he undertook the defence without 
a procuration from the defendant, the judgment was not only 
against him in form, but he was compelled to pay it. If he 
was duly constituted proctor by a regular mandate, still from 
the time of contestation of suit, he was technically considered 
as the debtor, and the judgment was in form against him. The 
stipulation was not the less required, for it was a universal rule 
that defence could never be made by a proctor, without a stipu- 
lation to pay the judgment. Nemo aliene rei. sine satisdatione 
defensor idoneus intelligitur. Gait Institut. Lib. 4, 101, 
Dig. 3, 3,46, 1, Code Lib. 2, Tit. 57. But in this case the 
remedy on the judgment was denied by the equity of the 
Pretor against the Proctor, or in the language of our law, the 
judgment against the Proctor was enjoined, and execution was 
issued against the real debtor. Vinn. in Inst. 4, 11, 1, Dig. 
42,1, 4. 

Until the reign of Justinian, the law with respect to stipula- 
tions in actions in rem was different. The reason of the dil- 
ference is found in the different nature of the actions. Personal 
actions, called condictions, are founded on some personal obliga- 
tion, by which the defendant is bound to do some act or ren- 
der some payment to the plaintiff. In a personal action, there- 
fore, the defendant was required to give security to appear and 
await the termination of the suit, that the plaintiff might have 
the means of compelling him personally to fulfil his obligations. 
But actions in rem, called vindications, were founded in a right 
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of property in the subject in controversy, and were brought to 
recover the thing in specie, and lay only against the person in 
possession. Dig. 44,7, 25. As the right of property was 
in controversy, the possessor was obliged to give security to 
surrender the thing or pay its value, if the decision was against 
him. Gait Instit. L. 4, 898—94. But the distinction was 
abolished by Justinian, and the defendant was not required to 
enter into any other stipulation than that in judicto sistendt, 
Inst. 4, 11, 2, Vinn. in loc.' 





1 Brown, in his Civil and Admiralty Law, devotes one chapter exclusively 
to the history and analysis of a suit as it was conducted in the tribunals of 
ancient Rome, as forming a natural and necessary introduction to an ac- 
count of the practice of the admiralty. On the subject of the stipulations 
which were required in the progress of a suit in the practice of the Roman 
forum, he says that 

‘‘ The cautions or securities were 

Judicatum solvi, 
De judicio sisti, 
De Rato. 

“ By the first the suitor engaged, if he lost the cause, to pay whatever 
sum he should be condemned by the judge. 

‘“« By the second he gave security to abide the sentence ; and latterly also 
to pay one tenth of the sum in dispute. 

“ By the third he engaged that the principal would confirm the acts of 
his proctor.” Vol. 2, p. 356, note. 

This account of the stipulations in a Roman suit is, in some respects, de- 
fective, in others loose, and in others singularly inaccurate. The first 
stipulation mentioned, judicatum solvi, was of the defendant in some cases, 
but not generally ; and takes its name from that which was its principal 
but not sole object, that of securing to the actor the payment of the judg- 
ment. It contained three clauses, de re judicata, de re defendenda, de dolo 
malo. By the first clause the defendant became bound, and his fidejussors 
for him, to pay the judgment forthwith ; but in practice the exaction of the 
debt was postponed for a short time. By the second the defence was re- 
quired to be full and complete, boni virt arbitratu; and by the third he 
stipulated against all fraud, dolum malum abesse et abfuturum esse. Huberi 
Prelect. ad Dig. 46. 7-1. 

The, second stipulation also was one required of the defendant, and was 
the one ordinarily required. It answered to a recognisance of special bail 
at common law,and was nothing more. But Brown says that latterly it 
bound him also to pay a tenth part of the sum in dispute, if judgment was 
against him. Now as this was a stipulation required only of defendants 
and never of the plaintiff, if judgment was against him, he was bound not 
only for the tenth but for the whole of the judgment, and if he gave security 
for paying it, this was by a stipulation of an entirely different character. 
The truth is that Brown has confounded the common caution required of 
defendants with one which, in a later age, was required of plaintiffs. 
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Such appear to be the general rules with respect to these 
Pretorian stipulations in the jurisprudence of Rome. A minute 
knowledge of the practice could hardly be expected to be acquir- 
ed from such elementary works on the civil law as are preserved, 








The temerity of suitors, or vexatious litigation by the ancient Roman law 
was restrained in three ways; First, by the action of calumny, or, instead 
of it, the defendant might require of the actor the oath of calumny; Gaii 
Inst. 4,176. Second, by a pecuniary penalty in some cases; third, in other 
cases by the infamy of the judgment, as of tutelage, deposit, partnership, 
mandate, &c. Inst. Lib. 4, Tit. 16. The first, or the action of calumny, 
was the principal check on the temerity of plaintiffs, by which the defend- 
ant in the first action recovered against the plaintiff usually one tenth, but 
in some cases a fifth, and in others a fourth, of the sum for which he was 
sued, by way of penalty and as an indemnity for his costs and expenses in 
defending a groundless and vexatious suit. The civilians held that the 
plaintiff was not subject to costs, nor to any penalty by way of indemnity to 
the defendant, except the action was vexatious and commenced without 
probable cause—sine justa causa litigandi. Véinn. in Inst. 4. 16. 1. n.3 
Gail Pract. Obs. L. 1. Obs 15%. Heinn. Recitationes L. 4. 16.2. And 
this opinion, though not standing on any express text of the Corpus Juris 
of Justinian, is confirmed by the lately discovered Commentaries of Gaius. 
Calumnie judicio decime partis nemo damnatur, nisi intelligit, non recte se 
agere, sed vexandi adversarii gratia actionem instituit. Gaii Instit. Lib. 4. 
sect. 173. 

The action of calumny, therefore, the only remedy which a defendant 
ordinarily had to recover the costs of suit when judgment had been ren- 
dered in his favor, was nothing more nor less than an action of damages for 
a malicious suit. This action, having fallen into desuetude before the age 
of Justinian, was abolished by that emperor and the oath of calumny substi- 
tuted in its place, by which the actor was required to swear to his belief in 
the goodness of his cause. Jnst. 4.16.1. Vinn. in loc. Code 2.59. 1. 2 and 
6. After the publication of the Pandects he made this further provision 
against vexatious litigation, and required the actor, on filing the libel, to 
enter into a stipulation with sureties to bring the action to issue, litis con- 
testationem, within two months; WVovel, 96; 2d, that he would prosecute 
the suit to final judgment; 3d, that he would pay the defendant one tenth 
part of the sum demanded in the libel if it were adjudged injuste litem 
movisse. JVovel. 112. Heinn. Recitationes Lib. 4. Tit. 11, that he had 
commenced the action without probable cause or vexatiously; for this is 
the interpretation which the civilians put upon the words of the Novel, 
This was nothing else than a stipulation for costs by way of penalty for 
commencing a groundless action, and so it appears from the Novel, sump- 
tuum et expensurum nomine. It is quite evident that this could never have 
made part of the stipulation in judicio sistendi, as Brown appears to suppose. 

The author has fallen into a still more remarkable mistake with regard to 
the stipulation de Rato. By this he says that the principal engaged to ratify 
the acts of his proctor. By the term procurator, (proctor,) is meant nothing 
more than an authorized agent acting under a procuration or power of 
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and Tribonian, after giving an exposition of the general princi- 
ples, refers the student for an accurate knowledge of details to 
the daily practice of the courts. Inst. 4, 11,6. If Blackstone 
referred to the practice of the Roman forum, as he undoubt- 
edly did, he certainly labored under a mistake, when he sup- 
posed the civil law in all cases, required of the defendant a 
stipulation for the payment of the debt. In personal actions 
this was never required, except of a Proctor defending ano- 
ther’s cause, the reasons for which have been already stated. 
He seems to have taken the exception for the rule. As far as 





attorney from his principal. A procurator ad litem is a person authorized 
to carry on and represent the principal in the suit. There is a manifest 
absurdity requiring of a party a stipulation to ratify the acts of an agent 
whom he had already authorized to act for him; and the absurdity would 
be, if possible, greater in the civil than in the eommon law. There was, in 
the principles of the law, and in the forms and modes of judicial proceedings, 
an intrinsic difficulty in a suit’s being carried on by any other person than 
the party himself. And the difficulties were only overcome by the fiction 
of supposing that the proctor himself became the real party. A mandate 
creating a proctor ad litem was construed to be not a simple mandate or 
power, but a transfer of the party’s interest in the subject in controversy ; 
and this imaginary transfer was supposed to be consummated by contesta- 
tion of suit. From that time it was irrevocable, and the proctor became 
dominus litis. The proceedings were all in his name and the judgment 
was in form for or against him. He was technically the party to all pur- 
poses, and the party had no standing in court, at least according to the 
forms of law ; though his rights were protected by the court. Heinn. Re- 
citationes, Lib. 4. Tit. 10. 

The stipulation De Rato, as it was shortly called, or ratam rem habiturum 
dominum, was one required of the proctor of the actor or plaintiff, by which 
he was required to give security that the principal should ratify his acts. 
It is the more extraordinary that a writer treating professedly of the prac- 
tice of the civil law should have fallen into such an error, as this stipulation 
torms the subject of one entire title in the Digest. Lib. 46. Tit.8. It was 
not required universally, but only when it was not clear whether the proc- 
tor was or was not authorized to act for the principal in the matter in ques- 
tion. Code 2.13.1. Vinn. in Inst. 4.11. in princip. n.1. The reason of 
the rule is obvious ; if he had authority, the stipulation was unnecessary ; 
if he had not, the judgment would not be binding on the plaintiff, and the 
defendant might be called on to litigate the same question again; periculum 
enim est iterum dominus de eadem re experiatur. Gaiti Inst. 4.92. Jus- 
tinian Inst. 4. 11 in principio. If there was no question of the proctor’s 
power to act for the principal, as if he had been constituted proctor in court 
apud acta. Code 2. 57; or if a written authority was in the defendant's 
hands, the stipulation was not required. Dig. 3. 3. 65. 
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my inquiries have extended, he is equally mistaken, if he re- 
fers to the practice of those nations,.which have adopted the 
Roman law as the basis of their jurisprudence. The modern 
practice seems to be various with respect to these stipulations. 
But a usage generally prevails, introduced in favor of commerce, 
when a defendant is a foreigner and has no domicil within the 
jurisdiction of the court, to commence the suit by an arrest for 
the purpose first of giving jurisdiction to the court against the 
maxim of the Roman law, actor ret forum sequitur ; and in 
the second place for securing the creditor in his demand. In 
this case the defendant will not be discharged from the arrest, 
but on his submitting to the jurisdiction of the court, and find- 
ing sureties in a stipulation to satisfy the judgment. But this 
practice is not allowed, except when the defendant is a for- 
eigner or is suspected of flight. Vinnius Comm. in Instit. 4, 
11,7, Heinn. Recitationes in Instit. 4, 11, 3. Voet. ad Pand. 
2,8, 10, and L. 2, 4, 18, and 22, Huberi Prelect in Inst. 4, 
11, 5, Coccetus, Jus Controv. Civ. L. 46, Tit. 7. 

The stipulation ordinarily required in personal actions, that 
in judicio sistendi, answers more nearly to special bail than 
Blackstone supposed. Its object was substantially the same 
and nothing more, that of sustaining and rendering effectual the 
jurisdiction of the court against the person of the defendant. 
It was no part of its object to enable the actor to receive his 
debt of the fidejussors. When that was intended, a different 
stipulation was required. When its objects were substantially 
attained, the equity of the Pretor relieved the fidejussors 
against the words of the instrument. If then the court is to be 
governed by the spirit of that jurisprudence, which is admitted 
to have exercised a controlling influence in regulating its prac- 
tice, the inquiry will be, whether the plaintiff has had sub- 
stantially the benefit of this stipulation. ‘The person of the re- 
spondent in the original libel was surrendered as soon as the 
fidejussors were called on by legal process to surrender him, 
and the libellant has had an opportunity of taking him in exe- 
cution, if he had chosen to do it. The courts of common law 
hold this to be a sufficient compliance with the condition of a 
bail bond to discharge the bail. It is said, indeed, that in this 
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case their discharge is ex gratia and not ex debito justitia. 
But what was once favor and indulgence, by the practice of the 
court has been converted into a right. In this State, from the 
earliest period of its judicial history, the bail could always sur- 
render the principal on scire facias, as a matter of right. 
This clear and strong expression of professional opinion indi- 
cated by the uniform practice of the courts, that a surrender on 
the scire facias, is such a performance of the condition of the 
bond, as in equity should discharge the bail, carries with it an 
authority not easily resisted. And if it is held sufficient to ex- 
onerate the bail by the courts of common law, it should, by at 
least as strong a reason be so held by a court of admiralty, 
which professes to administer justice ex @quuo et bono in the 
liberal spirit of a court of equity. My opinion is, that judg- 
ment be rendered for the defendants, but the plaintiff is enti- 
tled to the costs of the citation. 
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The law of Evidence. On other subjects of the law, it may 
often be said, that it is an unimportant consideration, what the 
law is, provided its terms are distinctly declared and understood, 
but this can never be true of any part of the system of evi- 
dence. ‘The design of the rules of evidence is the discovery 
of truth, and all anomalous principles, therefore, must be injuri- 
ous, because they depart from the only rule which can be just, 
the rule of nature. Whatever part of the law is inconsistent 
with other parts of the system, must be wrong, or it must serve 
to show that the rules with which it is discordant, are them- 
selves erroneous. ‘There can never be different principles of 
evidence, in different courts, for the rules of evidence are not 
variable like the rules of practice. Whatever may be elucida- 
ted in one tribunal, by the admission of evidence of a*certain 
character, with safety, ought to receive the same illustration, 
in another court of a different nature, though regulated by pe- 
culiar rules of practice. 
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All evidence on a disputed subject ought to be received, 
which can throw light on the matter in controversy; but all 
the proofs that might tend to establish the truth cannot safely 
be received from a regard to rules of policy, which refuse ad- 
mission to certain sorts of evidence, because of its doubtful 
character, because its reception would encourage fraud and 
perjury, or because it is necessary to establish an arbitrary gen- 
eral rule, to decide what is in its nature suitable evidence, and 
what is not sufficiently worthy of confidence in a court of 
justice ; but we believe it cannot properly be made to depend 
upon the character and practice of the tribunals themselves, 
whether evidence is admissible. All such artificial rules sup- 
press truth or embarrass the pursuit of justice. In courts of 
law the party can never be called upon to disclose the truth, 
because of his interest in the question. The truth is often sup- 
pressed from a consideration of this principle, and a variety of 
rules of exclusion are formed, resting on the doctrines, but 
in courts of chancery, the statements of the parties on oath are 
heard, and they may always be called on to disclose facts pe- 
culiarly within their own knowledge. Now if, as is assumed in 
courts of law the testimony of a party, can never safely be 
heard in his own cause, it is a rule of policy equally applicable 
to courts of chancery, and if it may be shown to have been 
safely relaxed in such courts, the principle which excludes 
important evidence from courts of law, should be changed. 
There can be no doubt that it is a great defect in the remedial 
process of courts of Jaw, that the oath of the party cannot be 
required to supply the deficiency of evidence. 

No evils worthy of consideration, in comparison of the ad- 
vantage, have been found to result from the admission of the 
testimony of the party in courts of equity, and it has often been 
regretted, that courts of Jaw were not clothed with the like au- 
thority. Without materially changing the course of proceed- 
ings, a provision might be made by statute giving courts of law 
the power of calling on the parties compulsorily to disclose 
every thing within their immediate knowledge, and a change 
might be made in the practice so as to make the rules of courts 
of law, correspond with those existing in courts of chancery. 
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So on the other hand the artificial rules of the court of chan- 
cery ought to be changed, and made consistent with the prin- 
ciples of reason. ‘The same amount and degree of evidence is 
sufficient to produce conviction in every tribunal and under 
every form and mode of trial. ‘There is an inconsistency 
therefore in requiring, even in form, a greater number of wit- 
nesses in courts of equity than in courts of law, and it is an insuf- 
ficient justification of the rule that the practice of the court 
requires a conformity to the civil law. 

Testimony of Husband and Wife. It is difficult to appre- 
ciate the arguments which are used for the exclusion of the 
testimony of husband and wife against each other. It is 
not because of their identity of interest, for the wife has no 
interest whatever in the property of the husband, and her con- 
tingent interest is less than that of the children ; and as a rule 
of policy, though so long, and so uniformly acquiesced in, its 
justice may well be doubted. It is said, it would compel a 
violation of confidence, and prove an occasion of discord to ad- 
mit such evidence. This may be true, to some extent, of con- 
fidential communications, but how can the law presume that 
either would desire to conceal the truth? If the witness is 
mistaken, it furnishes no occasion for discord. If the wife or 
the husband, of design, bear false witness against each other, it 
manifests a previous spirit inconsistent with that quiet which it 
is the aim of the law to protect. But no danger is to be ap- 
prehended from this quarter, their interest is so nearly connect- 
ed, that there must be a strong inclination to testify favorably 
for each other ; as is found to be the case between persons 
otherwise connected. When has it been found that there was 
any thing in the manner of a son, or other relation not hostile, 
which could have the slightest tendency to alienate the feelings 
of him whose interest was affected by his testimony ? On the 
other hand does it not often happen that they testify with all 
the feeling of interest which is felt by the party himself ? 

Perhaps on a criminal charge, the wife ought not to be 
required to testify against her husband, or the husband against 
the wife ; and certainly if they are permitted to testify for each 
other in civil cases, their testimony ought to be received with 

VOL. XVI.—NO. XXXII. 7 








74 Codification and Reform of the Law. [April, 


all the allowance, which should be made when the motives of 
interest are so obvious. But it would seem that the party 
against whom they may be supposed to feel a bias, ought to be 
allowed the full effect of their evidence, and in all cases the 
benefit of a disclosure of facts, as well from the wife as from 
the party to the suit, especially if the practice of courts of 
chancery on this subject is adopted and acted upon in courts 
of law. 

Privilege of Counsel. It must be acknowledged to be a 
reasonable rule that attorneys and counsel shall not be called 
upon to disclose confidential communications ; but the reasons 
are peculiar, and it would be dangerous to extend the exemp- 
tion to physicians and divines, who, it has been maintained, 
come within the reason of the rule. In criminal cases the 
privilege of counsel is founded upon the policy of the law which 
gives to all persons accused the benefit of a fair trial. If this 
rule had not been established a fair trial could not have been 
had. A disclosure is made to counsel, because it is known to 
be made under a protection, and but for the existence of the 
rule would not have been made at all. By a change of the 
rule, no additional means for the discovery of evidence would 
be furnished, and the party accused would fail of a fair trial. 
It may be said that the law ought not to regard the advantage, 
nor provide for the defence of one who confesses himself 
guilty ; but it must be recollected that the rule is not designed 
merely for cases of acknowledged guilt, but for those cases also 
where the party communicates facts, which cannot otherwise 
be proved, and which unexplained might tend to establish the 
truth of the charge. It was the design of the law to protect 
the party accused in free communication with his counsel re- 
specting such facts, and on the presumption of innocence. 
Nothing is lost to justice by establishing this rule; disclosure 
would not be made, independently of this sanction. 

But it is not the policy of the law to protect the guilty from 
any of the consequences of their crimes, or to shield them from 
the disclosure of confessions, which they feel the necessity of 
making to a surgeon, or to a religious confessor. No advan- 
tage would be gained by extending the rule to these cases ; 
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and it would be a degree of favor to the guilty which they have 
no reason to expect. 

Confessions to counsel are made under the encouragement of 
the law, and if the law, after assigning the accused counsel, for 
his protection, permitted secrets to be wormed out of him, this 
privilege of the law would be a snare, and counsel would be 
avoided as the most dangerous of evils. All equivocal state- 
ments, all hypothetical suggestions to furnish forth a defence, 
the manner, the expression of the countenance, might supply 
satisfactory evidence of guilt to one who occupies the relation 
of counsel, but if these might be extracted from counsel as evi- 
dence of the guilt of his client, better by far would it be to de- 
pend upon the court, than to seek the protection of the bar. 
And such would be the consequence, for if counsel were per- 
mitted to betray their clients, they would cease to be employed. 
The case of other confidential persons is very different, and, 
the distinction is this, that the confidence is not given under 
the protection of the law. The law follows the guilty through 
all the transactions of their lives and cannot regard their con- 
fidence or their terrors. It cannot be the policy of the law to 
protect them in any emergency, for it is a higher policy to dis- 
cover the truth in which the public have an interest. It should 
be one of the consequences of undiscovered crime, that all the 
relations of life must be enjoyed under the hazard of disclosure. 
The communication made to a surgeon springs from the neces- 
sity of the case ; there may be other cases where the necessity 
of reposing confidence is equally pressing, but these the law 
cannot regard. It is rather the duty in strictness of him who 
has thus made the discovery, to aid the agents of the law in the 
detection of crime, though a dishonorable attempt to acquire 
confidence cannot be justified. ‘The arguments for extending 
this privilege to surgeons, and to Roman Catholic priests, is 
founded upon a misconception of the reasons of the privilege 
of counsel. It has been supposed to be founded upon the con- 
fidential nature of these communications: but disclosures are 
not protected on this ground nor from the necessity which is 
felt of seeking relief from the consequences of crime ; on the 
contrary these constitute the most important means of detection. 
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Privilege of Witnesses. It is a rule of the law, probably a 
wise one, that a witness is not bound to criminate himself. In 
England, it is settled by statute that a witness cannot refuse to 
answer questions, because he may thereby subject himself to a 
civil liability or charge, 46 Geo. 3, c. 37. ‘The law is undoubt- 
edly a wise one and worthy of adoption in this country. In the 
several States it is a controverted question, as it was in England 
before this statute, whether the witness in such a case is bound 
to answer. But it is well understood that a witness cannot be 
required to answer any question in a court of law or equity, if his 
answer will expose him to acriminal punishment. Whether on 
a cross examination to discredit a witness he is bound to answer 
any question, which may tend to render him infamous or to dis- 
grace him, seems to be attended with some doubt. It cannot 
have the effect to expose a witness to punishment to answer 
whether he has been already convicted, and it is certainly 
more important that the true character of a witness should be 
known, on whose testimony the rights of parties may depend, 
than that his feelings should be shielded from an allusion to a 
fact, which must have been one of common notoriety. Asa 
rule of policy, it would seem more just to protect the interests 
of the party than the sensibilities of the witness, and as a rule 
of convenience it is certainly better that the fact should appear 
on a cross examination, than that the expensive and difficult 
mode of authenticating the fact by record, should be resorted 
to. The practice is to permit the question to be asked without 
compelling an answer, thus the witness, refusing to answer, is 
effectually disgraced, and yet the fact is not established. 
Whether a witness shall be required to acknowledge a defect 
of religious belief, may be a question ; though it would seem to 
be a suitable inquiry. 

Atheists. It is a rule of the common law that none shall be 
sworn as witnesses who do not believe in the existence of a 
God, and a future state of rewards and punishments. We are 
inclined to believe that this rule ought to be changed, and that 
the objection ought rather to affect the credibility than the 
competency of witnesses. ‘The rule is not intended to operate 
as a punishment upon disbelievers, but it has been adopted be- 
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cause of the inconsistency of their calling on a Being to attest 
their truth whose existence they do not acknowledge. If such 
were the design of the law, and if atheists were not permitted 
to take the oath of office or to hold any office, we should not 
perhaps question the policy of the regulation. Such is not the 
design. ‘The legislators who pass the laws, and the judges 
who sit upon the bench, may openly avow their infidelity, and 
yet individuals whose rights are known only to men who 
do not acknowledge a God, may fail because they have no 
other means of establishing them. If the rule were changed 
and atheists made competent witnesses, certain manifest in- 
conveniences might be avoided, and the full weight of the ob- 
jection might be urged against their credibility. An impeached 
witness is still heard, and his testimony may be so far confirmed 
by circumstances as to receive entire credit. Let an atheist 
then be admitted, though he stand upon the footing of a witness 
who is entirely discredited. He may supply a link in the chain 
of evidence, which may prevent the entire failure of justice. 
There may be many cases stated in which the operation of 
the existing rule would be deplorable, and if their occurrence 
should become frequent, the law must inevitably be changed. 
In a community of atheists, and such communities are known 
to exist, a missionary of Christianity might be murdered in the 
midst of his exhortations, and his assassins might bid defiance 
to every attempt to bring them to justice. All who witnessed 
the fact, gladly take advantage of their incompetency, and the 
guilty escape. In anticipation of a distant inquiry on a future 
trial, a conspiracy might be formed by witnesses and those who 
were interested to conceal their testimony, to render themselves 
incompetent by professing principles of atheism. It may hap- 
pen that one of the witnesses of a deed or will is an atheist, and 
the other witnesses are dead. It is an inflexible rule of law 
that the surviving witness shall be called to establish the instru- 
ment; but he is incompetent, and yet it may be doubtful 
whether, in such a case, the hand-writing of the incompetent 
witness, and of the other witnesses, might be admitted to be 
proved by other testimony. If it is thought that it would re- 


move the discredit from infidelity which now attends it, to change 
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the rule in question, we cannot discern that such would be the 
result, if the inquiry into religious faith is still admitted. It 
will be understood by the public that the witness is marked as 
inferior in point of credit to others, that his story is received, 
not as worthy of full credit, but as a narration, which may be 
supported by the chain of circumstances, or supply their de- 
ficiency. It is apparent, however discreditable the existing law 
may be to disbelievers in a God, that the mischiefs and incon- 
veniences of the rule fall chiefly upon those who are interested 
in the testimony of a witness, and that crime is protected by the 
exclusion. ‘The cause of justice and of social life is deeply 
concerned in the constant manifestation of truth. Opposite 
principles are advanced by concealment. ‘The great misfor- 
tune which attends judicial investigations, is that a mass of evi- 
dence, the force of which is fully acknowledged in all the trans- 
actions of life, is by arbitrary and general rules excluded. Some 
of these rules are necessary to avoid interminable inquiries, and 
from the great danger of fraud and perjury; but a great im- 
provement has been made in modern times, by allowing most 
objections to affect the credit and not the competency of wit- 
nesses, and if the principle is applied to this case, perhaps the 
advantage will be equally apparent, especially when it is un- 
derstood that the discrimination exists which marks the inferi- 
ority in point of credit of those who do not acknowledge the 
full obligation of an oath, and who are yet subject to all the 
pains and penalties of perjury. 

Discrediting witness by party calling him. It is a rule of 
evidence that a party who has introduced a witness, and taken 
the chance of his testifying favorably, shall not be permitted, if 
his testimony is unfavorable, to introduce evidence showing 
that he is unworthy of credit. ‘This rule seems to be founded 
too much upon a regard to mutuality of advantage. It is not 
so much the object of the law to make the parties equal in 
privilege, as to ascertain the truth. If a party introduces tes- 
timony that he knows to be wholly unworthy of credit, ordi- 
narily it is an unjustifiable attempt to pervert justice, but when 
the party is disappointed in regard to his testimony, it is an ag- 
gravation of the evil to prevent an inquiry into his true charac- 
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ter. The party himself may have no claim, after such miscon- 
duct, to the indulgence of the court, but a consideration para- 
mount to this, is the discovery of truth, and there is no good 
reason why the court should for such a cause deprive them- 
selves of the knowledge of the true character of the witness. 
Besides there are many cases in which the party who introduces 
a witness whom he afterwards feels it necessary to discredit, is 
guilty of no other fault than that of negligence, and there are 
some cases, where the necessity of introducing for ‘certain pur- 
poses, a witness who is unworthy of credit, is imperative. 
Moreover there are many individuals in society, whose reputa- 
tion for truth is below the ordinary standard, who are yet not 
wholly unworthy of credit, because they may be in part sup- 
ported by circumstances, and whose personal character it is 
important that the court should understand, as a part of the 
chain of evidence. <A party perhaps does not know, and has 
no reason to suspect the want of veracity in a witness, until he 
has been surprised by his falsehood at the trial, when he may 
learn also for the first time, that his character may be impeach- 
ed ; and it may happen that some part of his testimony is true— 
shown to be such by circumstances, or by a correspondence 
with other testimony. His testimony on these points may be 
indispensable, and if on other points he swears falsely, the real 
character of the witness ought unquestionably to be made known 
to the court, and a rule which should operate to exclude testi- 
mony respecting it must be absurd. It may happen that a wit- 
ness whose name appears upon a will, and whom it is therefore 
necessary to call, though perhaps not wholly unworthy of 
credit, is below the standard of men in general in point of ve- 
racity. If such a witness feel the necessity of acknowledging 
his attestation, he may have been induced to swear falsely to 
other parts of the case, where the danger of detection is less, 
and surely the party who by arule of law was compelled to 
introduce him ought to have the privilege of showing his real 
character, when under this protection, and under the garb of 
friendship he bears false witness against him. If the witness of 
a deed or will actually denies his attestation, the party who 
introduces him may show the falsehood of his testimony by 
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other witnesses, and yet it may be said that he takes the chance 
of the benefit of his testimony if favorable, and has the means 
of showing its falsity if otherwise, and that he ought not to 
have introduced a witness who is not wholly unimpeachable. 
The rule is based upon an entirely false assumption, viz. that 
a party affirms the veracity of witnesses whom he introduces ; 
but a party takes no such responsibility. Witnesses who are 
produced in court have every variety of character. Some are 
artful and treacherous, and engaged in a fraudulent conspiracy 
with the opposite party, and there would seem to be no un- 
fairness in permitting evidence of character in any case, and 
especially in cases where a party has reason to doubt the de- 
sign of a witness, and when he contradicts the statement which 
he has declared himself prepared to make. The rule is adopted 
on the principle of suppressing truth as a punishment to the 
party offending : as such, it is badly devised. Nothing is more 
desirable in a court of justice than a discovery of truth. Every 
rule which bars or obstructs the investigation of truth is to be 
distrusted. Even necessary estoppels are odious, and a retali- 
atory rule of evidence is not to be at all endured. 

Impeaching a security by witness who is party to it. The 
rule established in the case of Walton v. Shelley, 1 T. R. 296, 
that a person is not a competent witness to impeach a security 
which he has given, though he is not interested in the event of 
the suit, is a rule of policy rather than of evidence, and as such 
the arguments which may be urged in its support, are certainly 
deserving of attention. There are two cases, gaming and 
usurious notes in England, which are exceptions to the general 
rule affecting negotiable notes, and in the hands of an innocent 
indorsee are void. ‘These are mentioned by Lord Mansfield in 
delivering his opinion in the case of Walton v. Shelley, as hard 
cases, and the pressure of the evil in these cases, seems to have 
led him to the adoption of the rule in question, as a general 
rule of evidence. 

There is danger of collusion between the parties with the 
design of defrauding an innocent indorsee; and in such a case 
the maker ought certainly to find no favor in the law. Still his 
liability ought not to rest upon the note. He should be sub- 
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jected in an appropriate action for a conspiracy to defraud. 
The presumption that in all cases, when a party appears to 
prove facts in avoidance of a note, that such aconspiracy exists, 
is unfounded. It is not even ordinarily true, and the suppres- 
sion of the truth in other cases for this cause is preposterous. 
The design of the rule, we conceive, was to escape the effect 
of the principle of law, which makes usurious and gaming notes 
void in the hands of an innocent holder. The legislature, re- 
garding the anomaly in evidence, and the mischief which led 
to its introduction, may with greater propriety, accomplish the 
same result, and restore the true rule of evidence, by declaring 
such notes valid in the hands of a fair indorsee. ‘The doctrine 
of the civil law, nemo allegans suam turpitudinem est audien- 
dus, ought not to be applied to witnesses who have no interest 
in the subject, but to parties who are calling upon the court to 
carry out their designs of iniquity. It is not true at any rate 
as a principle of the common Jaw. Accomplices are always 
heard, before conviction, from necessity. In England, in the 
case of Jordaine v. Lashbrooke, 7 T. R. 601, the doctrine of 
the above case seems to have been shaken. In several of the 
States, the doctrine laid down in the case of Walton v. Shelley 
has been adopted in its full extent. In Churchill v. Suter, 4 
Mass. Rep. 156, Chief Justice Parsons reviewed the English 
decisions and was of opinion that no conclusion could be drawn 
from them on either side ; but the court in that case adopted the 
doctrine of Walton v. Shelley. It is quite remarkable that the 
argument of the Chief Justice on the question of policy is en- 
tirely confined to the hardship of the law which renders a 
usurious and gaming note, void in the hands of an innocent in- 
dorsee. He says, “we therefore consider the question as ap- 
plying generally to notes of that description.”” The object of 
the rule of exclusion is to render inoperative this principle of 
law. Every argument which can be urged against the admis- 
sion of such evidence, also goes to prove the impolicy of the 
exception of these cases from the general rule, that an innocent 
indorsee shall be protected. The argument is also founded 
upon the presumption of conspiracy, and if there is an intent 
to defraud, the design is in no degree frustrated, by the ex- 
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clusion of the parties to the instrument, as it is easy in further- 
ance of the fraudulent design, to prove the fact of the usury, 
&c., by other witnesses introduced to a knowledge of the trans- 
action for that purpose, but who were ignorant of the intention 
to negotiate the instrument fraudulently. 

If the rule which excludes such witnesses is of any value it 
ought not to be confined to negotiable instruments: as the reason 
of its introduction originally was that usurious and gaming notes 
were not on the footing of other negotiable notes, and were not 
protected from an inquiry into the manner of their origin, if 
there is any mischief to be apprehended from collusion to pro- 
cure the fraudulent negotiation of negotiable notes, the same 
is to be anticipated in respect to all promissory notes, to which 
the rights of the assignee are as fully protected as those of the 
assignee of gaming and usurious notes under the rule. The 
same remark may be made of bills of lading, but it has been 
decided that the rule does not extend to notes not negotiable, 
or bills of lading. 

Forgery. It is unworthy of the law as a science that after 
the important changes which have been made in the rules of 
evidence, any principles should be permitted to prevail when 
the reasons for their existence have ceased, and correspondent 
rules have been altered. Of this character is the doctrine that 
in criminal trials for forgery, the party to be charged by the 
Spurious instrument, shall not be permitted by his testimony to 
establish the fact of forgery. Ifsuch a party has any interest, 
it is not of that character, which by the general rule which is 
now established, renders a witness incompetent. It is nota 
direct interest in the event of the prosecution. Formerly upon 
a conviction for forgery the forged instrument was condemned 
and ordered to be destroyed. ‘The party who would have 
been liable upon the instrument if it had been genuine, had an 
interest in procuring its destruction ; but his interest was not 
such as would now, even if this practice continued, render him 
incompetent, and as the practice has ceased the continuance of 
the rule constitutes an anomaly in the law of evidence. It may 
be said that when the prisoner, if the instrument were genuine, 
might sue the witness upon it, the latter has a direct interest in 
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the conviction, because it is not to be presumed that the crown 
would, after conviction, attempt to establish a claim upon that 
instrument against the witness. But a presumption that the 
crown will not, from a regard to its dignity, exercise all its 
vested rights, is not sufficiently strong to constitute such an ab- 
solute interest in the event, as to render the party incompetent, 
Indeed this is but a part of the ancient system of excluding 
the testimony of witnesses who might be influenced by any 
degree of interest, and as that rule has yielded to a more en- 
larged and beneficial system, the same practice ought to be 
adopted in this case. ‘The English rule has been adopted in 
several of the States, notwithstanding it is found to be attended 
with inconvenience, and acknowledged to be anomalous. 
Death-bed declarations. Death-bed declarations are admis- 
sible as evidence in cases of homicide, and justly, it seems, 
because there is felt a solemn obligation to declare the truth. 
The sanction resulting from these circumstances is at least as 
strong as is afforded by an oath judicially administered, and the 
only objection which has weight is the failure of the opportunity 
of cross-examination. ‘This consideration should operate only 
to affect the credibility of evidence, and cannot be sufficient to 
render it unworthy of any regard. Declarations in extremis 
have only been received in cases of homicide, and never in 
other criminal cases, or in civil cases, (opinion of Ch. Justice 
Thompson, 15 John. Rep. 286); but in the case of Wright v. 
Littler, 3 Burr, 1244, such declarations by an attesting witness 
to a will were received. In that case, however, they came out 
on a cross-examination, and wotld not have been received as 
evidence in chief. In a subsequent case however, 6 East, 
195, cited by Lord Ellenborough, on the authority of that case 
the dying declaration of an attesting witness was admitted who 
begged pardon of heaven on his death-bed for having been con- 
cerned in the forgery. In a subsequent case, Doe v. Ridg- 
way, 4B. & A. 53, the court of King’s Bench refused the 
declaration of a deceased person as to the relationship of the 
lessor of the plaintiff to the person last seized, because it did 
not appear that such evidence had ever been admitted, except 
in cases of murder, where the declarations had been made by 
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the deceased, and in civil cases where the declaration had been 
made by the attesting witness, and they would not farther ex- 
tend the rule. See also the cases cited to the same effect in 
Starkie’s Ev. part 4, page 463. It would seem that this re- 
striction upon evidence of this kind, if it is ever worthy of any 
credit, is inexpedient. If the evidence is unsatisfactory, and 
liable to the dangers of perversion and fraud, it ought not to 
be received to endanger the life of an individual on trial for 
murder, or to invalidate the deliberate attestation of a solemn 
instrument ; if however this evidence is worthy of any regard, 
as competent evidence, to be weighed and determined upon, 
under all the circumstances affecting its credibility, then it 
ought to be received in all cases, where the testimony of the 
deceased person would be admissible if he were living. We 
believe that such evidence may safely be received in all cases, 
but that it is never worthy of entire credit, except when other- 
wise supported. ‘There may indeed be danger of fraud, but it 
is not more to be apprehended, than in other cases. It should 
in all cases be received with great caution, but its universal ex- 
clusion must embarrass the investigation of truth. 

Proof of hand-writing. It is a rule of evidence that the 
hand-writing of a party shall not be proved by the comparison 
of hands. ‘This is a rule which must often be attended with 
inconvenience. It seems to be absurd in itself, because any 
evidence which is given by a witness to prove hand-writing, 
must be founded upon a comparison which is made in the mind 
of the witness, between the writing which is offered for his in- 
spection, and the impression which exists in his mind, of the 
known writing of the party. All testimony respecting hand- 
writing is founded therefore upon an actual comparison of hands 
by the witness ; but much greater credit is due to testimony 
upon an actual inspection, because the impression upon the 
memory of the witness, must be comparatively indistinct. The 
effect must often be to introduce evidence of an inferior na- 
ture, to the rejection of that which is more worthy of credit. 
Besides the operation of the rule is to exclude evidence, which 
might serve to throw light on the subject of inquiry, when per- 
haps other evidence cannot be obtained. The reason given 
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for this rule, it may be hoped, does not exist in any part of this 
country at the present time, namely, that the jurors may not 
be able to read, and therefore are incompetent to make the com- 
parison. It has also been said, that if such a comparison were 
allowed, an unfair selection of specimens might be made. This 
is entirely unsatisfactory. No such evil is to be apprehended. 
It may with equal propriety be said, that an unfair selection of 
witnesses may be made, to testify to the character of the hand- 
writing. This is a subject which, from its nature, does not 
usually admit of concealment or fraudulent contrivance. 

Reputation. Upon questions of private right, reputation is 
not deemed admissible evidence. It is considered as on a foot- 
ing with other hearsay evidence, and therefore not of a degree 
to be worthy of confidence, but, in questions of public right, re- 
putation is considered admissible evidence. Lord Ellenborough, 
in Weeks v. Spark, 1 M. & S. 686, considered the distinction 
between public and private rights in this respect as unimportant, 
though he admitted its existence. It would appear that the ad- 
mission of this evidence, in questions of public right, is warranted 
by the necessity of the case, as is said by Starkie, part 1, sect. 
37, and the same reason would justify its admission in questions 
of private right. In many cases, which might be stated, it 
would be entitled to much weight; and there would seem to be 
no danger in receiving it in any case; though sometimes it 
ought to receive little regard. The objections which may be 
urged against such evidence ought not entirely to exclude it, 
though certainly they should be duly considered in estimating 
its importance. 

Traditionary Evidence. The same observation may be 
made of this species of evidence. It is said that this is not ad- 
missible of a particular fact; but in the case of a modus for 
tithes, which is mentioned, it is not easy to discover why the 
declaration of the particular facts does not rest upon the same 
ground as the declaration of reputation. It is said that evidence 
of the declaration of a deceased person, that so much per acre 
has always been paid in lieu of tithes, would be good evidence 
as to reputation, but that his declaration, that he had paid so 
much in lieu of tithes, would not be admissible, since it is a 
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particular fact, Stark. Ev. Part 1, sect. 42. So the distinction 
between what is said of the ambit of any particular place or 
parish, as general declarations, by the persons accompanying 
the survey, and special declarations of a particular act done, 
such as that a turf was dug or such a post put down, in a par- 
ticular spot, though consistent enough with an artificial rule, is 
in effect a distinction which suppresses that part of the evidence 
which would be most satisfactory, as fixing the more general 
declaration. When evidence of declarations of reputation is 
received, there would seem to be no danger of admitting a de- 
claration of having performed acts consistent with that reputa- 
tion, and which perhaps gave the means of knowledge of gen- 
eral reputation. 

Evidence against an Infant. In Ingledew v. Douglas, 2 
Stark. Ev. P. C. 36, Lord Ellenborough held, that an account 
stated by an infant was not evidence after he had attained his 
age, even to show that he had the necessaries mentioned in the 
account. If his meaning was that an infant shall not be bound 
by his admission, the doctrine is consistent with the principle 
that an infant shall not be absolutely bound by his engagements, 
but that they may be avoided at his election ; but if the decision 
is understood to be, that his admissions, whether in an instru- 
ment voidable or absolutely void, shall not be received in evi- 
dence, it is inconsistent with the uniform rule of evidence, 
that the admissions of a party are evidence against him; a rule 
which is also applied to infants, against whom oral admissions 
are always received, as furnishing satisfactory evidence of facts. 
Though an infant may not have discretion sufficient to bind 
himself by contract, he may yet be trusted to narrate facts, the 
effect of which shall be to subject him to an action, and if these 
admissions are contained in the terms of a contract which is ab- 
solutely void, this circumstance cannot affect the truth cf the 
admission, unless there is a continuance thereby to subject the 
minor, a fact which is not to be presumed, but ought to be 
proved in individual cases. 

Evidence in cases of Libel and Slander. Whether upon 
an indictment or action for a libel or slander, what was said or 
written before or after the publication of the libel, or the speak- 
ing of the words, which are the ground of action, can be given 
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in evidence, though in themselves they may constitute an in- 
dependent ground of action, has been questioned, and it seems 
to be understood, generally, that they cannot be received in 
evidence. See Thomas v. Croswell, 7 John. Rep. 264. 
Words, which are not actionable, afterwards spoken, may be 
proved, and as distinct libels may serve to show quo animo the 
words in question were written or spoken, it would seem, on 
principle, that they ought to be received, even if actionable 
in themselves. ‘They may serve to elucidate truth, and 
therefore they ought not to be withdrawn from the considera- 
tion of the jury. The jury ought not indeed to regard the 
subsequent libels, which in themselves constitute a ground of 
action, in their inquiries with a view to the ascertainment of the 
damages ; and the danger that a jury will give undue weight to 
evidence introduced for a special purpose, is not so great, as to 
make it necessary to exclude evidence, which may have a ten- 
dency to throw light on any part of the subject. It is often 
necessary in other cases to introduce evidence to show the state 
of mind of a party, which, though admissible for that purpose, 
if unduly regarded by the jury, may have a tendency to estab- 
lish other parts of the case, for which it was inadmissible, and 
where it is impossible for the triers to divest themselves en- 
tirely of the impression which it is calculated to produce. Still 
the mischief from this quarter must be endured, rather than 
the principle admitted, that evidence, which has an important 
bearing on the case, shall be excluded. Under the direction 
of the court, it is believed that a free and full inquiry into the 
conduct of the party charged with a libel, can seldom be at- 
tended with inconvenience or mischief. 

There has been much discussion on the subject of evidence 
in mitigation of damages in this action, when the evidence 
amounts to less than a justification. In foro conscientie there 
can be no doubt that there are a great variety of circumstances 
which extenuate the crime, and there are many facts, which, 
though they cannot justify the defendant absolutely, detract 
from the claim of the plaintiff for damages. ‘These inquiries 
bear upon the subject, as showing that the plaintiff has not been 
injured in the same degree as if they had not existed. The 
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damage, sustained by the party slandered, must depend upon 
many circumstances, such as his rank in life, and the condition 
of the defendant. In the investigation of truth, there is no 
propriety in withdrawing these facts, and a great variety of 
others, from the consideration of the triers. 'They are material, 
and unless they are duly considered, the verdict of the jury 
cannot be founded in justice. 

Circumstances of suspicion ought on this principle to be al- 
lowed in evidence, as well to show the real character of the 
plaintiff, and his consequent claim for damages, as the grounds 
of extenuation in favor of the defendant, who cannot be charge- 
able with malice in the same degree as if the individual slan- 
dered had been in all respects above suspicion. So in this ac- 
tion, on the same principle, although the defendant may not 
venture to plead a justification, from the apprehension, that he 
cannot fully sustain a charge in its broadest extent. Still it is 
believed that any mere rule of pleading which excludes a free 
inquiry into facts, that serve in part to sustain the accusation, is 
unfortunate. If, for exainple, the words spoken imply a charge 
of theft, in principle, it would seem proper to offer in evidence, 
at least in mitigation of damages, acts of the plaintiff, which 
though they would not support a plea of justification, indicate 
some degree of moral turpitude on the part of the plaintiff— 
such as the asportation of articles attached to the freehold. 

Parol Evidence. The rule that parol evidence shall not 
be received, to vary or control a written contract, is attended 
with some difficulty in practice, from the disposition which has 
sometimes been manifested: by the courts to provide for the 
hardships of particular cases, by a relaxation of the general rule. 
The rule appears to be one of convenience and of expediency ; 
and if it is understood as a principle, which is to be rigidly en- 
forced, little mischief can attend its application in individual 
cases, because greater caution will be observed ; and this result 
will be the attainment of more certain evidence, or greater 
security from fraud. There isa class of cases, such as that of 
Preston v. Merceau, 2 Black. Rep. 1249, in which, although 
the general rule is adhered to, yet a distinction is made in re- 
gard to collateral matters, but, in that case, as in many others 
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in which the like distinction has been made, the collateral mat- 
ter appears to be a part of the subject of the contract, so close- 
ly connected with it, that it must have been considered by the 
parties, and it might be inferred that if the alleged additional 
contract were in fact made, it would have been incorporated 
with the terms of the written contract. It was made at the 
same time, and does not seem to have been different in charac- 
ter from the evidence which was in that case rejected under the 
rule in question. The reason that the general rule has been 
established is that a strong presumption, that the whole subject 
of the contract was reduced to writing, results from the fact that 
the parties profess to express their meaning and intentions in 
writing. ‘This presumption applies to every matter connected 
with the subject of the contract, though not directly involved in 
its terms. Inthe case from Blackstone, in an action for use 
and occupation, under a written lease, the landlord was not per- 
mitted to show that the tenant, in addition to the sum agreed to 
be paid in writing, agreed also by parol to pay the ground 
rent, but it was decided that he might show by parol who was 
to put the house in repair. ‘The distinction seems to be with- 
out reason, and it does not furnish any certain and practicable 
rule. It should not be the policy of the law to avoid the rule 
excluding parole evidence, when the parties have, by reducing 
any part of the contract to writing, manifested their intention to 
depend upon evidence of a higher character, and so far as the 
principle has been departed from, it is believed that the conse- 
quences have been evil. 

Another exception to the rule is that which renders parol 
evidence admissible to rebut a presumption. As where, on a 
devise of lands, there is a legal implication, as to the revoca- 
tion of the will, founded upon the subsequent marriage of the 
testator, and birth of a child. Now in this case, the circum- 
stances, occurring after the making of the will, are supposed to 
be inconsistent with the intention that the will shall continue, 
and it is therefore regarded as a nullity. The testator so un- 
derstands the law, and considers any other act of revocation 
unnecessary. ‘To give, therefore, vague and uncertain parol 
declarations the efficacy of a subsequently executed devise 
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seems inconsistent with the general policy of the law, and 
renders the title to real property dependent on oral testimony. 
But if a different view is taken of the subject, and the revoca- 
tion is not regarded as absolute, like the cancelling of an instru- 
ment, and if the will is still regarded as ambulatory until the 
death of the testator, then it would seem that parol testimony 
was insufficient to outweigh circumstances which in themselves 
were regarded of so much importance as to overthrow a written 
instrument. ‘The same danger of fraud and perjury is to be 
apprehended in this case, from parol evidence, as in other 
cases acknowledged to be within the statute. 

Variance. The rules of evidence on the subject of variance, 
though in principle philosophically correct, are, it is believed, 
found in practice inconvenient. If a contract is described in a 
declaration, and when produced in evidence it is found to vary 
from the description, it is true that it is not the same with that 
which is described as the foundation of the action. It may be 
said that instead of proving, it disproves the allegation ; but 
this reasoning is founded upon a narrow view of the subject, 
and it should be considered rather a confined technical rule of 
pleading, than a principle of evidence. 

When a party declares for a breach of contract, which be in- 
correctly describes, the breaking of the contract is the gist of 
the action ; and if a contract substantially the same is shown and 
the failure of performance, the plaintiff has shown a cause of ac- 
tion, and that he ought in justice to recover ;and there would seem 
to be no danger in considering all immaterial allegations, as in 
actions for a tort, unimportant, provided the case was substan- 
tially made out to the satisfaction of a jury. The strictness of 
analogous principles has been much relaxed in modern’ times. 
Formerly the plaintiff was held to great strictness in proof of 
the precise amount due in an action of debt. Now any sum 
shown to be due may be recovered in this action, notwith- 
standing a different sum is averred in the declaration. It is 
said, in support of the rule in regard to variance, that if a re- 
covery were permitted upon a contract different from that de- 
scribed, the defendant would be surprised at the trial, and that 
it would be impossible for him to plead the verdict in anothe 
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action, but the danger of surprise must be small. It is within 
the knowledge of the party by what contracts he is bound, 
reasonable certainty ought to be required, and the danger of 
surprise is not greater than when the contract is only alleged 
by way of inducement, in which case a variance is not regarded. 
An amendment of the pleadings might also be required in some 
cases, with payment of costs, to obviate the objection of uncer- 
tainty in the plea in bar to a future action for the same cause. 
In the action of trover, a reasonable degree of certainty only is 
required in descriptions of contracts, whilst absolute corres- 
pondence between the record and the evidence is required, 
when the instrument described is the foundation of the action. 
This is unreasonable. 

The rule on the subject of matter alleged, which is merely 
surplusage, seems to be attended with inconvenience. A 
reasonable rule would be that such allegations should be wholly 
disregarded, when immaterial to the support of the action. 
But in many cases, as was said in Bristow v. Wright, Doug. 
665, when the plaintiff unnecessarily alleges what is not mate- 
rial, he shall be held to establish it in proof, unless it might be 
wholly stricken out, that is, unless the whole allegation in rela- 
tion to the subject might be disregarded. The distinction seems 
to be of no value. ‘The fault of the early cases was that these 
subjects were not r-garded in a practical point of view, but 
were brought to nice and refined principles of reasoning as 
questions of philosophy. 

The head of variance is indeed a mixed subject of pleading 
and evidence. It is a reasonable rule, that the party to be 
charved shall have notice of the nature of the demand which 
he is called on to answer, and entirely so, that he should be 
enabled with certainty to show the decision of the triers in a 
future action. But the reasonable notice which is due does not 
seem to be absolute, mathematical certainty; and the other 
object may be attained by requiring the amendment of the 
record. In some cases the party might be surprised, but this 
could seldom happen, especially in relation to subjects of con- 
tracts, and in all cases of surprise time might be given. 

Conspiracy. ‘There has been some difficulty on the ques- 
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tion, whether, after evidence connecting persons together in a 
conspiracy, the declarations of individuals may be received 
against each other. ‘The general rule would confine the effect 
of a confession or declaration to the party making it. Hardy’s 
Case, vol. 1.412. But if under existing rules such evidence 
cannot be received, it would seem to be expedient to provide 
for its reception by statute, because, as was observed by Mr. 
Justice Buller, in that case, there is an evident necessity for it. 
Such evidence relates to acts done in furtherance of the com- 
bination—as such acts,—letters written by conspirators to each 
other should be received, though, under existing rules, they 
would not appear to be admissible except against the party 
writing them. 

Accessories. It is a principle of the common law, that evi- 
dence cannot be received to prove a man guilty as an acces- 
sory, whether before or after the fact, until the principal has 
been convicted, because it might otherwise happen that after 
the conviction of the accessory, the principal might be acquit- 
ted, and this would show a fault in the administration of justice ; 
but it might as well be claimed that the guilty person had 
escaped, as that the innocent had been unjustly punished. It 
is difficult to discover any reason why a mistaken conviction is 
more to be deprecated in this case, than in any other, where 
the law has been administered upon the evidence as it appeared. 
It may happen in any case that subsequent discoveries may 
manifest the innocence of a person, who has been convicted 
and suffered the penalties of the law ; and if so, it may happen 
that upon the subsequent trial of the principal, other evidence 
shall manifest his innocence, and it may happen that the corpus 
delicti shall not be established ; but the circumstance is no 
more to be deplored, than the conviction of a principal in the 
second degree, whose innocence is shown afterwards, on the 
trial of the principal. Nor is the misfortune greater than in 
any other case, where an innocent person has, as it afterwards 
appeared, suffered the penalties of the law. It is believed that 
the rule, though not inexpedient in ordinary cases, where the 
principal can be tried, is founded on a refinement ; and at any 
rate, if it is to be maintained, provision ought to be made for 
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the trial of accessories, where the principal cannot be reached, 
either because he is dead, or has escaped out of the jurisdic- 
tion. 

There are certain crimes which disqualify a witness, because 
after conviction of an offence which is inconsistent with the 
common principles of honesty, his testimony is considered 
totally unworthy of credit. It is to be observed that, in this 
country, the effect of this cause of exclusion may be more ex- 
tensive than it is in England, where the convict is entitled to 
the benefit of clergy for a great variety of offences, and his 
competency was restored by the burning in the hand, or the 
substituted punishment. It may be questionable whether, for 
every offence that comes within the appellation of the crimen 
falsi, however unimportant in the individual instance, the con- 
vict ought for ever to be rendered incompetent ; but whatever 
rule is adopted on this subject, it ought to have equal efficacy, 
whether the crime was committed within the State, where the 
testimony is offered, or in any other State or country. It has 
been decided in Massachusetts, that a conviction of an infamous 
crime and judgment pursuant to it in a foreign country, or in 
any other state in the Union, does not render the party an 
incompetent witness. A different rule has been established, it 
seems, in Maryland, and it is truly remarked by Mr. Metcalf, 
the learned editor of Starkie’s Evidence, Part 4, page 716, 
that great inconvenience may possibly result from the existence 
of diflerent rules in the several States of this country. We 
think there can be no doubt that a free inquiry should be ad- 
mitted into all facts, the effect of which is to disqualify a wit- 
ness, by showing that he is unworthy of credit. If such an 
effect is given to the decisions of another State, it would 
amount to the recognition merely of the action of the court, as 
proving a fact, which shows the incompetency of the witness. 
If a foreign witness was introduced, who was unworthy of 
credit, his character in-another country might be shown,—and, 
a fortiori, if a witness is entirely incompetent, that fact should 
be made to appear by suitable evidence, and after conviction 
and judgment, this can only be done by legal proof of the 
process of the court. S.F.D. 
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ART. V.—TRIAL BY JURY, IN QUESTIONS OF PERSONAL 
FREEDOM. 

[The common law provides two modes for the trial of questions, 
involving the right to personal liberty ;—by the writ of habeas cor- 
pus, and the writ de homine replegiando. The first of these writs 
presents the whole case for the decision of the court, upon the 
return of the party exercising the restraint. The other, like the 
common writ of replevin, presents an issue for the jury. The lat- 
ter, therefore, is the only process, by means of which, a person 
imprisoned, or otherwise restrained of his liberty, can have his 
right to freedom passed upon by a jury of his fellow citizens. 
Both these remedial proceedings were early introduced into, and 
regulated by, the statute law of Massachusetts; both were retain- 
ed by the commissioners for the revision of the statutes, in their 
Report of the revised statute laws ; and both were retained by the 
committee of the legislature, who examined and supervised that 
report,—the writ de homine replegiando, however, under the more 
popular and appropriate name of ‘‘ personal replevin.” When the 
statutes, as thus revised by the Commissioners and the Committee, 
were under the consideration of the legislature, in the autumn of 
the year 1835, that portion of the 111th chapter, which « stablish- 
ed and regulated the proceedings in the writ of ‘ personal reple- 
vin,’’ was struck out, and a single section inserted instead thereof, 
declaring, that “the writ de homine replegiando is abolished.” 
The intention of the author or authors of this amendment, if such 
it may be called, was no doubt twofold,—namely, to abolish the 
statutory provisions, concerning the writ de homine replegiando, 
and also to prevent the revival of the remedy at the common law. 
The ostensible and probably the real ground was, that the remedy 
by the writ of habeas corpus was entirely sufficient to answer all 
the purposes of justice ; and this ground was certainly strength- 
ened by the fact, that the writ de homine replegiando had seldom 
been resorted to in practice, while the writ of habeas corpus was 
in very common use, 

The result of this legislation was, therefore, to leave the law of 
Massachusetts deficient, in relation to a most important and vital 
point, to wit, the personal liberty of the citizens. 

At the recent session of the legislature of Massachusetts, the 
Committee on the Judiciary, of the House of Representatives, 
were early directed to inquire into the expediency of “ restoring 
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the writ de homine replegiando, or of providing some other process, 
by which one under personal restraint may try his right to liberty 
before a jury.” Sundry petitions, praying ‘‘ the passage of such 
laws, as will secure to those, claimed as slaves in this Common- 
weelth, a trial by jury,” were also referred to the same committee. 
Two questions of great interest and importance were thus pre- 
sented to the Committee, for their consideration ;—the propriety 
and expediency of restoring the provisions of the writ de homine 
replegiando; and the application of that form of process to the 
case of persons claimed as fugitive slaves. In regard to the first 
question, the committee considered ‘ the furnishing of such a 
remedy, to be a measure, without reference to its effect upon those 
claimed as fugitives from labor, if not of constitutional obligation, 
at least of the highest political wisdom, and necessary to the com- 
pleteness and perfection of our system.” ‘The other question was 
a more delicate and difficult one. It related to the exercise of the 
rights of slave-holders, secured to them by the constitution of the 
United States, over their property in the non-slave-holding States ; 
and it was found to be complicated with constitutional provisions, 
federal legislation, and the decisions, sometimes conflicting, of the 
State courts. These subjects were thoroughly investigated and 
considered by the committee, in an able and learned report, which 
is entirely free from all sectional prejudice or local feeling, and 
we believe, perfectly sound in its reasonings and conclusions. 
The committee reported a bill, ‘‘ to restore the trial by jury, on 
questions of personal freedom,” containing in substance the pro- 
visions of the old statute law, and which passed in both branches 
of the legislature, without objection. The nature of the topics dis- 
cussed in this report, and the ability with which they are treated, 
render the labors of the committee well worthy of preservation, in 
a more durable form, than that of a legislative document. We 
shall therefore present our readers with those portions of the report, 
in which the questions, relating to the trial of the right to liberty 
of persons, claimed as fugitives 1 


(rom labor or service, are consid- 
ered. 


It gives us pleasure to add, that this report is the produc- 
tion of James C. Alvord, Esq. of Greenfield, who, though young 
in years, has already attained an enviable distinction at the bar, 
and as a jurist. Ep. Jur.] 


The mode of de'ivering up fugitive slaves is made, or, at 


any rate, is attempted to be made, a matter of national regula- 
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tion. An act of Congress prescribes this mode, and that act, 
if “in pursuance of the constitution,” is paramount to all state 
authority. In order to understand the question, it is necessary 
to consider particularly the provisions of the constitution, and 
the law of Congress upon this subject, in connexion. The 
last paragraph of Art. iv. $ 2 of the constitution is in these 
words : ‘‘ No person held to labor and service in one State under 
the laws thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such 
service or labor, but shall be delivered up on claim of the party 
to whom such labor or service may be due.” This provision 
was unanimously adopted in the convention, which formed the 
constitution, and is one of the many concessions, which were 
made to the demands of the South; and, although it imposed a 
duty upon Massachusetts, in derogation of her common law 
and the spirit of her institutions, (which would otherwise have 
made every human being free, who should have come within her 
borders), she cannot shrink from performing, to the full, every 
part of the contract, into which she voluntarily entered. The 
second Congress of the United States passed an act, prescri- 
bing, among other things, the manner in which fugitives from 
labor in other States should be seized and delivered up. The 
act is of the 12th February, 1793. ‘The third section provides, 
that “ when a person held to labor in any of the United States, 
or in either of the territories northwest or south of the river 
Ohio, under the laws thereof, shall escape into any other of 
the said states or territories, the person to whom such labor or 
service may be due, his agent or attorney, is hereby empowered 
to seize or arrest such fugitive from labor, and to take him or 
her before any judge of the circuit or district courts, of the 
United States, residing or being within the state, or before any 
magistrate of a county, city or town corporate, wherein such 
seizure or arrest shall be made, and upon proof, to the satisfac- 
tion of such judge or magistrate, either by oral testimony or 
affidavit, taken before and certified by a magistrate of any such 
state or territory, that the person so seized or arrested doth, 
under the laws of the state or territory, from which he or she 
hath fled, owe service or labor to the person claiming him or 
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her, it shall be the duty of such judge or magistrate to give a 
certificate thereof to such claimant, his agent or attorney, 
which shall be sufficient warrant for removing said fugitive from 
labor to the state and territory from which he or she fled.” The 
next section imposes a penalty of $500, upon any person, who 
shall hinder such arrest or rescue the fugitive. 

It was apparently the purpose of some of the petitioners, 
though not directly proposed by them, that the trial by jury 
should be secured to the persons claimed as fugitive slaves, not 
by any independent enactment, but by engrafting a provision, 
effecting this object, upon the proceedings under the law of the 
United States. ‘The Committee are of opinion that this can- 
not be done. If the law of Congress be unconstitutional, as 
they allege, such a provision would be useless ; and if it be 
otherwise, such a course would obviously be beyond the powers 
of State legislation. It is true indeed, on many subjects, within 
the legitimate power of Congress, that, in the absence of any 
action by them, the States may legislate ; but this clearly can- 
not be, when Congress has exercised its power in the enact- 
ment of a law, evidently intended to cover the whole subject, 
and when, as in this case, the spirit and object of that law 
would be defeated by the proposed action of the State. 

There is another difficulty, which, perhaps, may as well be 
noticed in this connexion. ‘The Committee believe that such 
a measure would be unauthorized, because it would attempt to 
regulate the proceedings of the judicial tribunals of the United 
States. It is true, that, by the act before quoted, the trial (so 
far as any trial is provided for) of the right of the master, may 
as well be before a state magistrate as the judges of the Circuit 
and District Courts. But the Committee, after a full inves- 
tigation of the question, believe that this part of the law is 
unauthorized and void. It is a well-settled principle, that 
Congress cannot confer any part of the judicial power of the 
United States on state magistrates or officers. In the language 
of the Supreme Court of the United States, (1 Wheaton, 304) 
“‘ Congress cannot vest any portion of the judicial power of the 
United States, except in courts ordained and established by 
itself, and by a well-settled construction, in order to give courts 
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and magistrates this character, the persons, filling the stations 
respectively, must be appointed and commissioned by the 
government of the United States, under a previous law of 
Congress. ‘This doctrine was maintained in the celebrated 
case of Martin v. Hunter’s Lessees (1 Wheaton 304) and has 
not only been since recognised in the Supreme Court of the 
United States, but by repeated decisions of the highest tribu- 
nals of various states. It grows out of the express provisions 
of the Constitution. Art. iii. $ 1 provides that “ the judicial 
power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as Congress may, from time 
to time, ordain and establish,” &c. What then is the judicial 
power of the United States? ‘The second section of the same 
article answers this question. “ The judicial power shall extend 
to all cases in law and equity, arising under this Constitution, 
the laws of the United States, and treaties made,” &c. We 
have already stated the construction, which has been put upon 
these clauses by the Supreme Court of the United States, and 
although the principle, which they deduced from them, was at 
first doubted, it is now supported by a great preponderance of 
authority. 

We refer to a few of the cases in the state courts ; and first, 
to Commonwealth vs. Feely,—Virginia cases, 321. This 
was an indictment for robbing the mail, under an act of Con- 
gress, which gave, in express terms, jurisdiction to the state 
courts of the offence. But the court of errors, in Virginia, 
decided that they could not, under the constitution, exercise it ; 
and the whole court, (consisting of judges White, Stew- 
art, Brockenborough, Sample, Allen, Randolph, Dabney and 
Daniel), entered the following judgment: ‘ The court doth 
unanimously decide that, as the offence described in the in- 
dictment in this case is created by an act of Congress, the 
said superior court, being a state court, hath not jurisdiction 
thereof.” ‘There is a case, similar in principle, in 6 Hall’s L. J. 
113, United States v. Campbell. (See also the opinion of 
Judge Cheves, of South-Carolina, 12 Niles’ W. Reg. 266, 
in ex-parte Rhodes; and the opinion of Judge Bland, of 
Penn. in the case of Joseph Almeida, wid 259). 
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The same question came before the supreme court of New 
York, in United States v. Lathrop, 17 Johns. 4. This was 
an action of debt, brought to recover a penalty of $150, under 
the act of Congress, passed Aug. 2, 1813, for selling spirituous 
liquors by retail contrary to the provisions of that act, which, 
in terms, authorized the state courts to take jurisdiction of 
offences prosecuted under it. ‘The court decided, that Con- 
gress could not invest them with such a jurisdiction, and they 
dismissed the cause. 

The case of Ely v. Peck, 7 Conn. R. 239, was an action 
brought on a statute law of the United States, to recover 
damages, which the plaintiff, as owner of a schooner, had 
sustained by the desertion of the defendant. ‘This act also, in 
terms, conferred jurisdiction of the subject upon the state 
courts ; but the supreme court of Connecticut declined to act 
under it, holding that Congress cannot vest any portion of the 
judicial power of the United States except in a court ordained 
and established by itself, and that the “state courts are not 
ordained nor established by Congress, and are not amenable to 
that body.” 

For a further discussion of these questions, the Committee 
refer to Housten v. Moore, 5 Wheaton 35; 3 Story’s Com. 
622-625 ; Sargent’s Const. Law, ch. 27-8; 1 Kent’s Com. 
395-405 ; United States v. Bailey, 9 Peters, 328. 

It is admitted, in the discussion of these questions, that 
there are large classes of cases, where the courts of the United 
States and of the several States may rightfully exercise con- 
current jurisdiction; but this does not come within either of 
these classes. It is enough perhaps to say upon this point, 
that no such power can be communicated by Congress to a 
tribunal established by the State, which had not jurisdiction 
upon the subject matter previous to the constitution, and which 
has not, in itself, an inherent power adequate to the perform- 
ance of the duty enjoined upon it; and in no instance can it 
be exercised in violation of state obligations. (See 3 Story’s 
Com. and Kent’s Com. ubi supra). In relation to the power, 
attempted to be communicated to magistrates, by the law of the 
United States, upon the subject of fugitive slaves, it is to be 
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remarked, that it wants for its exercise every one of these 
requisites. ‘The subject matter is one exclusively growing out 
of the constitution and laws of the United States. No state 
courts had any jurisdiction, in this form, of the subject previous 
to the constitution, nor have they any adequate inherent 
jurisdiction, but their whole power over the subject, if it exists 
at all, must be derived from the act of Congress; and it might 
be added, if it were necessary, that the exercise of such a 
power would be against the state obligations of magistrates in 
Massachusetts, for the proceedings enjoined by Congress are 
not only in derogation of our common law, but their form is in 
violation of the express provisions of our constitution. 

The doctrine upon this subject, which the Committee have 
endeavored to establish, leads to the conclusion, that the law 
of Congress is void, only so far as it attempts to vest power in 
state magistrates, leaving the jurisdiction of the judges of the 
circuit and district courts of the United States unaffected by 
these considerations. But this view of the subject, while it 
removes one of the features of the law, most obnoxious to the 
petitioners, entirely destroys the groundwork of the particulai 
mode of relief, which some of them seem to desire, 7. e. the 
engrafting a trial by jury on the proceedings prescribed by 
Congress. For no principle is better settled, or more reason- 
able in itself, than that no state legislature can in any manner 
control or interfere with the process of the courts of the United 
States, or prescribe their rules and forms of proceeding under 
the laws of Congress. (Wayman v. Southard, 10 Wheaton 
1; Bank of U. S. v. Halsted, ibid 51; U. States v. Wilson, 
S Wheaton’s R. 253; 3 Story’s Com. 624—5; 1 Kent’s 
Com. 394; Bean & al. v. Haughton, 9 Peters’ R. 329). 

The Committee are therefore of opinion, that it is not within 
the authority of the legislature, to modify the proceedings 
under the act of Congress, (supposing, for the present, that it 
is valid for some purposes) so as to add to them specifically a 
trial by jury. But other questions arise. Can the legislature 
provide for the grievance, which is alleged to exist, by an 
independent enactment ? Can the person, arrested as a fugitive 
slave, before or after the certificate prescribed by the law of 
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Congress is given, try his right to liberty in this Common- 
wealth by acollateral process, as the writ of habeas corpus, 
(or if the bill recommended by the Committee should pass), 
by the writ of personal replevin? Or, on the other hand, is 
the process, under the act of Congress, exclusive in its charac- 
ter, and the certificate granted under it conclusive in its effect 
upon the rights of the parties? 

These questions demand a farther consideration, both of the 
constitutionality and effect of the act. For, if it be uncon- 
stitutional, then clearly, any law of the Commonwealth on this 
subject, not contrary to its other obligations, will be valid ; and 
even if the act be constitutional, still it depends upon elie 
questions, whether a party arrested under it shall or shall not 
be at liberty to try the question, whether he be in truth a slave, 
by some collateral process. 

The first question, in this view of the subject, is whether the 
act in question is within the powers delegated to Congress. 
And the Committee confess, after a full examination of the 
question, that, aside from the decisions upon the subject, their 
decided opinion would have been, that no such authority, nor 
any authority on the subject, was conferred upon Congress by 
the constitution. Certainly there is no such express power 
given, and we do not see how it can in any way be fairly in- 
ferred. It is to be recollected, that the United States govern- 
ment is one of limited powers, having no authority excepting 
such as was vested in it by the constitution, and that all the 
powers, not so surrendered, were retained by the States, and 
can be exercised by them respectively. ‘This would have 
resulted as a necessary truth from the nature of the case, and 
the relative position of the different governments; but it is 
expressly declared in art. x, of the amendments, ‘“‘ The powers 
not delegated to the United States by the constitution, nor 
prohibited by it to the States, are reserved to the States re- 
spectively, or to the people.” From what clause then in the 
constitution of the United States is to be derived, by words 
or implication, any power in Congress upon the subject ? 

It must be, if at all, from the clause before quoted, (iv. art. 
§ 2.) “No person held to service or labor in one State, under 

Q* 
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the laws thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such service 
or labor, but shall be delivered up, on claim of the party to 
whom such service or labor may be due.” This confers no 
authority upon Congress, in terms, or, as the Committee can 
see, by inference. It merely prohibits the States from passing 
certain laws, and enjoins a duty upon their citizens ; but 
neither involves nor draws after it any further power in the 
national government whatever. ‘The clause is perfect in itself, 
and works its own object. ‘Those who contend against this 
construction must maintain, that, wherever the constitution pro- 
hibits legislation to the States, it authorizes legislation, to secure 
the object, in the United States: or, that wherever it imposes 
duties upon the authorities or people of the States, Congress 
may, without an express grant of power, direct the mode in 
which such duties shall be performed. But neither of these 
propositions is supported by authority, or has any foundation, 
which the Committee can see, in reason. ‘There is no ease, 
in the knowledge of the Committee, that gives countenance to 
either supposition, or where the power has been even attempt- 
ed to be exercised on such a foundation. "The States are 
prohibited from entering into any tweaty, alliance or confedera- 
tion; coining money; making any thing but gold and silver 
coin atender ; passing any bill of attainder, expost facto law, or 
law impairing the obligation of contracts ; granting titles of 
nobility, &c., &c.; but when was it ever maintained, that 
these prohibitions gave any authority to Congress, which it 
would not have had without them ? 

If the States disobey these injunctions, the remedy is not 
with Congress, but with the judiciary. ‘The statutes passed in 
violation of these provisions are merely void, and so will be 
pronounced by the supreme court of the United States, whose 
appellate jurisdiction, in all qustions of law or equity, on all 
such subjects, is secured for the very purpose of making them 
the peculiar, as they have always been the vigilant, guardians 
against any constitutional infringements by the States. 

So it is, also, where certain duties are enjoined upon the 
authorities or people of the States. Thus art. iv. $1: “ Full 
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faith and credit shall be given in each State to the public acts, 
records and judical proceedings of every other State.” Does 
this provision, in itself, invest Congress with the authority to 
enact how it shall be carried out, and prescribe the manner in 
which these acts, records and proceedings shall be verified ? 
Certainly not, or else where was the necessity of giving this 
power by express grant, viz: “ ‘The Congress may, by 
general laws, prescribe the manner in which such acts, records 
and proceedings shall be proved, and the effect thereof.” It 
could only have been because Congress, without this express 
grant, would have had no such power. So with other subjects, 
where authority is in words given to Congress, which in other 
parts of the instrument is denied to the States, or upon sub- 


jects, in relation to which duties are prescribed to the States. 


If the Committee have been right thus far, it follows, also, 
that no authority is given to Congress upon this subject, by 
virtue of the concluding clause of art. i. § 9, which provides 
that Congress may “ make all laws which shall be necessary 
and proper for carrying into effect the foregoing (express and 
enumerated) powers, and all other powers vested by this con- 
stitution in the government of the United States, or in any 
department or oflice thereof,” because it is not among the 
enumerated subjects in the previous part of the section, and no 
power, in relation to the matter, is any where in the constitu- 
tion vested “in the government of the United States, or in any 
department or officer thereof.” No general authority upon the 
subject of slavery, or upon a subject which would draw this 
after it as an incident, is any where given to the general 
government. ‘This clause, as has been shown by the learned 
commentator upon the constitution, (Mr. Justice Story) is 
nothing more than declaratory of a truth, which would other- 
wise have resulted by necessary and unavoidable implication. 
“The plain import of the clause is, (3 Story’s Commentaries, 
115-14), that Congress shall have all the incidental and in- 
strumental powers necessary and proper to carry into effect its 
express powers. It neither enlarges any power specifically 
granted, nor is it a grant of any new power to Congress. 
Whenever, therefore, a question arises concerning the con- 
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stitutionality of a particular power, the first question is, whether 
the power be expressed in the constitution. If it be, the ques- 
tion is decided. If it be not expressed, the next inquiry must 
be whether it is properly an incident to an express power, and 
necessary to its execution. If it be, then it may be exercised 
by Congress. If it be not, Congress cannot exercise it.” 
Both these questions, in their application to the case under con- 
sideration, must be answered in the negative. No one will 
contend, that the power is expressly granted: and what power 
is expressly granted, of which this would be a necessary or 
proper instrument? [But it may be said, that some means are 
necessary to enforce the duty enjoined in the constitution, and 
that it is not to be supposed, these means would be left to be 
provided by the States. But an inconvenience, which may 
exist from the absence of powers, in a given case, does not 
confer these powers, and the argument from it, as to the inten- 
tion of the founders of the constitution, is only to be resorted 
to in cases, which are very doubtful upon the words. 

But it seems to the Committee, that, in this case, no such 
inconvenience would exist. The constitution, by its own 
force, worked its own purposes, and no farther legislation, 
either state or national, was necessary to enforce its provisions. 
Before the constitution, the right of recaption of a slave, 
wherever found, existed as the common or customary law of 
nearly every State in the Union; for all the States, excepting 
only Massachusetts, then recognised slavery, as a legal institu- 
tion existing within their own borders, and the subjects of it as 
property. The owner might then follow and seize his slave 
and take him away—as he might seize and take his horse or 
any other article of personal property. Now the effect of this 
constitutional provision, and the Committee infer its object, 
was twofold. It extended this right of recaption, which exist- 
ed by the common law of most of the States, to all of them, 
and prohibited any from changing or modifying it by legisla- 
tion. ‘This was all that was necessary for the security of the 
slave-holder, and it needed no national legislation in its aid or 
enforcement. If the master found his slave here, he might 
reclaim him. He would act to be sure, under this provision, 
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at his peril. If he took a person ‘on claim” who was not in 
truth Ais slave, he would be liable to relinquish his custody of 
such person on the process of habeas corpus or the writ de 
homine replegiando ; and on the other hand, if any individual 
rescued from his custody or interfered in any way with the 
recaption of one actually his slave, such individual would be 
liable in damages to the amount of the injury done to the 
owner. ‘Thus the slave would be placed on the same basis, 
and the owner have the same rights in relation to him, as he 
had in relation to every other species of personal property. 

But it is necessary, on this question of construction, to ex- 
amine somewhat the history of the legislation of the National 
Government, and of the States; and the judicial decisions, 
which have been made under their enactments. 

The mere fact, that this claim to the right of legislation has 
been made by Congress, and made, tco, so early after the 
adoption of the constitution, has been insisted upon as a strong 
grouad of presumption in favor of the existence of the right. 
And, undoubtedly, it is entitled to considerable weight. But 
it is to be remembered, on the other hand, that this claim has 
not been unresisted. Several States have attempted to legis- 
late upon the subject, and, although some of them have passed 
laws, substantially the same with that of Congress, yet, in 
others, they have been in direct opposition to this law, and 
there is implied, in any legislation upon the subject, a claim of 
power in the States, if not a denial of that assumed by Con- 
gress. ‘The position taken by New York is the most promi- 
nent. ‘The provisions of her laws upon the subject, are to be 
found in the revised statutes of that State—(part ii. ch. 9, 
sections 6 to 20 inclusive). ‘These provisions assume, as a 
right inthe State Government, the power to regulate the whole 
process and proceedings, by which persons claimed as fugitive 
slaves shall be delivered up and the claim substantiated—and 
many of them are in direct contradiction of the power of Con- 
gress. ‘They are, substantially, that such fugitives shall be 
arrested only upon habeas corpus, founded in the first instance 
upon proof; and upon the return, a trial is to be had before 
the judge, who is, however, first to give reasonable time to 
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both parties to produce their proofs. If, on the final hearing, 
the claim of the person, on whose suggestion the writ was 
issued, and the slavery of the supposed fugitive are substantia- 
ted, then judgment of return is to be rendered—if otherwise, 
the claimant is to pay $100 penalty, besides damages and 
costs. And the supposed fugitive has a right, if he prefers it, 
to have his writ de homine replegiando, and his trial by jury 
under it, notwithstanding the habeas corpus; and all magis- 
trates are forbidden to grant process or certificate, except as 
thus provided, under a penalty of #500. 

The Committee do not recite these provisions, for the pur- 
pose of commending them, but merely to show the denial by 
this State of the exclusive power of Congress over the subject ; 
and the fact that these provisions were recommended by John 
Duer, Benj. F. Butler, (the attorney general of the United 
States), and John C. Spencer, who were the committee of 
revision, certainly entitle them to some respect, even if they 
do not invest them with any thing like authority. 

The State of New Jersey, too, which had early attempted 
to regulate the subject, has recently passed a law, by a vote 
almost unanimous in both houses, giving to those claimed as 
fugitive slaves a trial by jury, substantially, it is believed, like 
that provided in New York. On the other hand, the legisla- 
ture of Pennsylvania has rejected an application for such a 
law. 

While there is this conflict of legislation, the Committee 
are sorry to find, that the judicial opinions, upon the respective 
claims of the state and national governments, are few, conflict- 
ing, and in some respects unsatisfactory. The first case which 
they will notice is that of Wright alias Hall vs. Deacon, 
(5 Serg. and R. 62), decided by the supreme court of Penn- 
sylvania. 

This was a writ de homine replegiando against a jailer. The 
facts were, that the plaintiff was claimed as a fugitive slave by 
one Gale, of Maryland, who arrested him and carried him 
before a magistrate. ‘The magistrate committed the plaintiff 
to prison, till evidence could be procured in bebalf of the 
claimant, The plaintiff, while in this situation, sued out a writ 








1837.] Trial by Jury, in Questions of Personal Freedom. 107 


of habeas corpus, returnable before Judge Armstrong, who 
heard the parties, and, adjudging the plaintiff to be a slave, 
remanded him into the custody of defendant, giving also a 
certificate according to the law of Congress. The plaintiff 
then sued out this writ, and the court decided that he could not 
maintain it. The question of the constitutionality of the law of 
Congress was not even raised at this trial, but as the court 
undertake to give a construction of its meaning and effect, its 
validity must of course have been assumed. ‘They say in their 
opinion, that, as the certificate of Judge Armstrong was con- 
formable to the requisitions of the act of Congress, therefore 
the plaintiff was not entitled to the writde homine replegiando. 
The Committee would remark upon this opinion, 

1. That it was entirely extra-judicial, not called for by the 
case. ‘The plaintiff having voluntarily sued out a writ of habeas 
corpus against the same defendant, and the question of his 
right to liberty having been tried and decided against him 
under it, he could not, of course, try over again the same ques- 
tion by another and concurrent remedy. It was res judicata, 
a thing judicially and conclusively settled between the parties, 
and on a process too, originating with the plaintiff himself, who 
chose his own mode of trial ; and he could not afterwards dis- 
turb the question. And this view derives no strength from the 
act of Congress, but, independently of it, the decision was 
clearly right upon the well known principles of law. 

2. The opinion as to the effect of the law is directly con- 
tradictory to that of the supreme court of Massachusetts, here- 
after cited ; (2 Pick. R. infra; see also Fanny v. Montgomery 
and others, 1 Breese Repts. 188), although it seems to have 
the sanction of Mr. Sergeant: (Sergeant’s Const. Law, pp. 
398). Other observations which apply to this case, with 
others, will be made hereafter. 

A case, entitled to more consideration, was decided by our 
own supreme court, Commonwealth v. Griffith, 2 Pick. R. 11. 
This was an indictment for an assault and battery by the de- 
fendant on a negro, named Randolph. Tie defence was, that 
Randolph was a slave, formerly the property of one McCarty 
of Virginia, deceased, and while such, fled into this State. 
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The defendant was attorney of the administrator of McCarty, 
and, as such, after consulting the district judge, seized Ran- 
dolph and held him in custody. The question was, whether 
these facts amounted to a justification of the seizure. The 
court held that they did, and in their opinion express the be- 
lief, that the law of Congress upon this subject is constitutional 
and valid. 

In relation to this case, it is to be remarked, in adition to 
the fact that this question was but one of many raised at the 
trial : 

1. That there were but three judges upon the bench and 
one of them dissented from the opinion given. 

2. That the power of Congress, to legislate at all upon the 
subject, was not discussed, but the constitutionality of the law 
was impugned upon the ground, that this particular act was 
void, as against other provisions of the constitution not yet 
noticed; and the whole argument in the opinion is directed 
against this ground only, while the right of Congress, to pass 
some law upon the subject, seems to have been taken for 
granted. 

3. No opinion, as to the validity or effect of the law, was 
called for by the case. Grriffith’s right to seize his slave exist- 
ed under the constitution, independently of the law of Con- 
gress. If no such law had been made, his defence would have 
been perfect, for the master, under the constitution, would 
have had the right to take the slave as his property any where, 
and the State could not divest him of it. 

The case, however, of Jack vs. Martin, which was finally 
disposed of in the court of errors of New York, Dec. 1835, 
(14 Wendell’s Reps. 507), is the one, under which all the 
questions upon this subject have been the most fully and elab- 
orately discussed. ‘This was on a writ de homine replegiando, 
sued out by plaintiff, after a certificate by the recorder of New 
York, substantially in compliance with the law of Congress, 
though the process upon which it was granted was that of 
habeas corpus. ‘The constitutionality of the law of Congress 
was not necessarily involved in the decision, for the same 
reason that it was not in the case in the 2d Pick. R. and the 
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case was finally decided against Jack, solely on the ground, that 
having by his pleas admitted that he was the slave of the 
defendant, and had escaped from her service, the defendant 
was entitled to judgment, ‘and this, whether the law of Con- 
gress was valid or invalid. But both courts before which it 
came considered the question of its constitutionality. In the 
supreme court, Judge Nelson gave an opinion, (12 Wendell, 
314), that the act of Congress was authorized by the con- 
stitution, and that the statute of the State was unconstitutional 
and void. In the higher court, to which the case went on 
error, Chancellor Walworth delivered an opinion exactly oppo- 
site in its character, he holding, after a most thorough and 
learned discussion, that the act of Congress was unauthorized 
by the constitution, and consequently void—while he maintain- 
ed the validity of the State laws. Mr. Senator Bishop read 
an opinion, dissenting from the views of the chancellor. 

Another case of somewhat similar character is that of 
Alexander alias Nathan Himsley vs. Haywood, recently 
decided by the court of New Jersey. ‘There is yet no author- 
ized report of the case, and the Committee depend upon the 
account of an intelligent lawyer, who was present at the trial, 
which they have been at the trouble to obtain. It seems that 
Nathan, who was claimed as a runaway slave, was carried 
before one Hayward, a justice of the peace of the county of 
Burlington, who gave a certificate that he was a slave, &c., 
agreeably, as well to the act of Congress as the then statute of 
the State ; but instead of delivering him to the complainants, 
committed him for the time to prison, though without legal 
warrant. ‘The case ultimately turned upon this point, i. e. of 
the authority of the magistrate to commit to prison, though it 
is said that in the course of the proceedings, the judges severally 
expressed strong doubts as to the validity of these laws. 

Such are all the cases, which have arisen in any of the 
courts of the United States, so far as is known to the Com- 
mittee, involving the constitutionality of the act of Congress, 
or in which this question his arisen, except those which are 
loosely reported in the newspapers, and which the Commit- 
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tee did not think sufficiently authenticated to demand their 
consideration. 

There are some other cases, (2S. & R. 308; 45. & R. 
305; 9 Johns. R. 67; 1 Wash. C. C. R. 501; 4 Wash. C. 
C. R. 46, 306, 326; 3 Am. Jur. 406; 1 Breese R. 188; 
2 Marsh. R. 301), where the act came more or less directly 
before the court ; but, in neither, was the law attempted to be 
enforced by the court; nor was the question of its constitu- 
tionality in any way raised or alluded to. And, in relation to 
the cases which were particularly reviewed, it will be remem- 
bered, that neither called for any decision of the point; that, 
in but one, (that in Wendell), was the question as to the power 
of Congress to pass any law upon the subject, discussed ; that 
the two opinions in Pennsylvania and Massachusetts, in the 
first of which the constitutionality of the act was assumed, as in 
the last it was declared, are in direct opposition in relation to 
its effect, as will be more particularly shown hereafter. ‘The 
Committee, then, could not say, aside from the peculiar rela- 
tion we bear to the Supreme Judicial Court of this Common- 
wealth, that the question ought to be considered so conclusively 
seitled, by judicial interpretation, as to prevent, or render 
useless, a recurrence to the constitution itself, and to the general 
principles of construction, which tend to develope its true 
intent and meaning. Of the result of such an examination, 
the Committee have already expressed their opinion. ‘They 
would, however, hesitate long before recommending any act 
of legislation, which would be in conflict with, or in disregard 
of, any opinion of our own supreme court, the intimations of 
which, as well from its place in our political system, as the 
character of the eminent men who have composed it, are 
certainly entitled to the highest consideration. And they are 
happy to find, that no such course, (as will appear hereafter), 
is necessary for the purpose of carrying out the views before 
expressed by them. 

There are other objections to the act of Congress, which, in 
their character, admit the power of that body to pass laws 
upon the subject of reclaiming fugitive slaves, but which insist, 
that this power has not been exercised, agreeably to the con- 
stitution, in the act in question. 








1837.] Trial by Jury,in Questions of Personal Freedom. 111 


It is said, that this act is in violation of the last clause of art. 
iii. § 2, and also of art. vii. in amendment of the constitution, 
which provide for a trial by jury in all cases of crimes, and all 
suits at common law, where the value in controversy shall 
exceed twenty dollars. It is insisted that these provisions 
were intended to, and upon a fair construction do, cover every 
case of the trial of rights of whatever character, without any 
other limitation, than the expressed one as to the importance of 
the matter in dispute. In answer to this suggestion, it is said, 
in addition to the denial of the propriety of the construction, 
that the process and proceedings, provided in the act, are not 
conclusive in their effect, but are merely preliminary ; and that 
in this respect they are entirely analogous to the primary ex- 
aminations for suspected crimes before a magistrate, who never 
has the aid of a jury, because he does not decide definitely 
upon the guilt or innocence of the accused. And that the 
certificate under the act is preliminary, supposing, or at least 
admitting of, a future trial of the question of liberty, is certainly 
a position, which has great support in authority. (See the case 
before considered, and 3 Story’s Comm. on Const. 677-8). 

It is again said in answer, that none of the provisions of the 
constitution have any reference to slaves, but establish the 
rights of citizens, who alone can take advantage of them. But 
is not this begging the very question in dispute? A person 
who is seized here is prima facie a freeman, and the very 
matter to be tried is, whether he is a slave; and can that be 
assumed in the outset, in order to give jurisdiction to the magis- 
trate, and validity to his judgment ? 

The Committee dismiss this part of the subject for the 
present, because these different positions will be brought in 
view, under the next succeeding head. 

The remaining objection to the act of Congress, is founded 
upon the fourth article of the amendment of the constitution, 
which secures the people “against all unreasonable searches 
and seizures,” and provides that “ no warrants shall issue but 
upon probable cause, supported by oath or affidavit,” and 
upon a clause in the fifth article, that no person shall be “ de- 
prived of life, liberty, or property, without due process of law.” 








112 Trial by Jury, in Questions of Personal Freedom. [ April, 


This last clause is but an enlargement of the provision of 
the magna charta,—of which, the latter words, (per legem 
terrace ), have always been construed to mean, by due present- 
ment or indictment of a grand jury. (2d Inst. 50; 1 Tucker’s 
Blk. App. 304; 2 Kent’s Com. 10). And Mr. Justice Story 
says, (3 Com. 661), that the clause “ in effect affirms the right 
of trial, according to the process and proceedings of the common 
law.”’ 

It is manifest that the process and proceedings under the act 
of Congress are in violation of the privileges secured by these 
clauses, if they are at all applicable to this subject. But their 
application, as in the other case, is denied because the subjects 
of the process are assumed to be slaves. 

These questions were fully discussed in the case before cited, 
in our own courts, (2 Pick.) for it was from this part of the 
constitution, that the prosecuting officers drew their arguments 
against the validity of the law of Congress. Parker, C. J. in 
giving the opinion of the majority of the court, thus disposes 
of them :—“ It is said, that the act which is passed on this 
subject is contrary to the amendment of the constitution, secur- 
ing the people in their persons and property against seizures, 
&c. without a complaint on oath, &c, But all the parts of 
the instruments are to be taken together. It is very obvious 
that slaves are not parties to the constitution, and the amend- 
ment has relation to the parties. ..... But it is objected that 
a person may, in this summary manner, seize a freeman. It 
may be so, but it would be attended with mischievous conse- 
quences to the person making the seizure, and a habcas corpus 
would lie to obtain the release of the person seized.” And if 
a habeas corpus, then of course the concurrent remedies. 

The principle here distinctly stated, when carried out, re- 
lieves the act of Congress of all its obnoxious features, and 
places the question, under the law, precisely where the Com- 
mittee would have placed it under the constitution, without the 
law. It holds that the proceedings are constitutional as to 
slaves, and unconstitutional as to freemen, and gives the person 
seized the right to try the question, as to his character, by any 
suitable, independent process. And this principle must extend 
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to his situation either before or after certificate, for the jurisdic- 
tion of the magistrate, upon the same reasoning, must be special 
and limited, depending entirely for its foundation upon the fact, 
whether the person so seized be a slave ; for, if he be not, the 
whole proceedings are void, as against the express provisions 
of the constitution. It makes, then, the claimant act at his 
peril throughout, and gives the person seized an opportunity to 
try, in another form, the applicability of the process to him ; 
and that, too, wherever he chooses. It is, in this view, if he 
be a freeman, precisely like the case where A is arrested on a 
process againat B, and where of course A can be delivered 
from his imprisonment by habeas corpus, or the writ de homine, 
or sue the officer in damages. (See, as to limited jurisdiction, 


Wise v. Withers, 3 Cranch 331, and 19 Johns. R. 7). 





ART. VI.—DISTRIBUTION AND DEPOSITE OF THE SURPLUS 
REVENUE OF THE UNITED STATES. 
[From the Eastern Argus.] 
SUPREME JUDICIAL COURT. 


County or York. .... Arrit Term, 1837. 
Present, 


Hon. Naruaniet Weston, L. L. D., Chief Justice. 
“ Nicnoras Emery, 2 


1 ; Justices. 
« Erner SHEPLEY, § — 


William P. Hooper v. Samuel Emery et al. 


This case was argued on the 29th of April; and the opinion 
of the court was delivered during the session of the court in 
Cumberland, by adjournment, on the week following. The 
facts in the case appear sufficiently in the opinion of the court, 
delivered by 

Sueptey, J. This is an action of assumpsit brought to 
recover a sum of money alleged to be due from the defendants 
to the plaintiff. The facts are agreed ; and from the agree- 
ment of the parties it appears, that at a legal meeting of the 
inhabitants of the town of Biddeford, qualified to vote in town 
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affairs, on the fourth day of April, 1837, a vote was passed to 
receive the money apportioned to the town, under the act of 
the eighth of March, 1837, entitled “ An act providing for the 
disposition and repayment of the public money apportioned to 
the State of Maine, on deposite, by the government of the 
United States.” And the defendants were chosen trustees to 
receive and “appropriate it.” At the same meeting a vote 
was passed, that the money so received should “ be divided 
among the inhabitants of the town according to families.” 
The defendants, before the commencement of this suit, re- 
ceived the money apportioned to the town of Biddeford ; and 
on demand being made by the plaintiff, an inhabitant of said 
town and having a family, they refused to pay him any portion 
thereof; assigning as a reason, ‘that the town could not legally 
make such a disposition of it.” 

If the plaintiff is entitled to recover any thing, the amount 
to be recovered is agreed. ‘The parties agree also to waive all 
objections to the form of the process and mode of proceeding ; 
and judgment is to be rendered according to the rights of the 
parties. 

The first section of the act of the eighth of March referred 
to, provides ‘ that the portion of the public money of the United 
States, which shall be received by the treasurer of this state,” 
‘shall be deposited with the several cities, towns, and planta- 
tions thereof, wpon the conditions and in the manner specified 
in this act.” ‘The provisions of the second section are, “ that 
the condition, on which any city, town, or plantation shall receive 
its proportion of said money, shall be, that whenever the whole, 
or any part thereof shall be required for the purposes, and de- 
manded in the manner prescribed in the aforesaid act of Con- 
egress, [being the act of the twenty-third of June, 1836, entitled 
“ An act to regulate the deposite of the public money,”’} it shall 
be promptly and faithfully refunded to the state within sixty 
days after notice for such repayment shall have been given it 
by the treasurer of this state.” 

The eighteenth section is, “ that any city, town, or organized 
plantation is hereby authorized to appropriate its portion of the 
surplus revenue, or any part thereof, for the same purposes, 
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that they have a right to, any moneys accruing in the treasury 
from taxation ; also to loan the same in such manner as they 
deen expedient, on receiving safe and ample security therefor.” 

The thirteenth section of the act of Congress referred to 
provides, “ that the money which shall be in the Treasury of 
the United States on the first day of January, 1838, reserving 
the sum of five millions of dollars, shall be deposited with the 
several states,” “on the terms hereinafter specified ; and the 
Secretary of the Treasury shall deliver the same to such 
treasurer, or other competent authorities, on receiving certificates 
of deposite therefor, signed by such competent authorities, which 
certificates shall express the usual and legal obligations, and 
pledge the faith of the state for the safe keeping and repay- 
ment thereof, and shall pledge the faith of the states receiving 
the same to pay the said moneys, and every part thereof from 
time to time, whenever the same shall be required by the Secre- 
tary of the ‘Tieasury for the purpose of defraying any wants of the 
public treasury beyond the amount of five millions aforesaid.” 

The language of the act of Congress clearly exhibits the 
rights, respectively, of the United States and of the states, in 
such surplus money. ‘The right of property remains with the 
United States ; while the right of use, keeping it safely, is 
yielded to the states. It is but a deposite with the states, re- 
quiring only a return in kind; not a return of the same coin. 
The states can make use of the money without accounting for 
any thing more than the original sum received. Beyond this, 
their rights do not extend. ‘The faith of the state is pledged 
“ for the safe keeping and repayment thereof”? when required, 
according to the provisions of the act. This construction of 
the act is recognised by the legislature of this state, in the act 
of the eighth of March, providing that the money “shall 
be deposited with the several cities, towns, and plantations 
thereof,” and requiring that * it shall be promptly and faithfully 
refunded to the state”” whenever demanded of the state, ‘ in 
the manner provided in the aforesaid act of Congress.” 

This state had the right to prescribe the conditions, upon 
which the municipal corporations should receive the money ; 
and to define and limit their powers in relation to the use and 
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employment of it. This has been done by the enactments 
before recited ; and these corporations have no power over it, 
not derived from the provisions of the act of the eighth of 
March. 

“ The inhabitants of every town in this state are declared 
to be a body politic and corporate” by the statute; but these 
corporations derive none of their powers from, nor are any 
duties imposed upon them by, the common law. ‘They have 
been denominated quasi corporations, and their whole capaci- 
ties, powers, and duties, are derived from legislative enactments. 
They cannot therefore appropriate this money in any other 
manner, than is provided in the act of the eighth of March. 
The manner in which it can be appropriated is clearly pointed 
out in the clause “ that any city, town, or organized plantation 
is hereby authorized to appropriate its portion of the surplus 
revenue or any part thereof, for the same purposes, that they 
have a right to any moneys accruing from taxation; also to 
Joan the same in such manner, as they deem expedient, on re- 
cewing safe and ample security therefor. 

The town of Biddeford has not attempted to loan it, and 
their rights in that respect do not necessarily come before the 
court in this case. But asit has been suggested by the counsel 
for both parties, that the expression of an opinion upon that 
clause of the statute may prevent further litigation, the court 
does not regard it as a departure from its duty to express an 
opinion, that the only loans authorized by the act, are those 
made bona fide ‘ on receiving safe and ample security therefor.”’ 
No loans can be regarded as legally made by the corporation, 
unless the security taken be both safe and ainple. 

Whether the town would legally divide it among the inhab- 
itants “ according to families,” is the direct question for con- 
sideration. And it is to be determined by ascertaining, whether 
they can so appropriate ‘* money accruing in the treasury from 
taxation ;” because it can only be appropriated according to the 
express terms of the act “for the same purposes.” 

‘Towns can appropriate money derived from taxation only to 
the purposes, for which they are authorized by law to assess 
and collect them. ‘The legislature has determined the purposes 
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or uses for which money may be granted, assessed, or collected ; 
and if it can be appropriated to different purposes, after it has 
been collected, then the limitation upon the assessment and 
collection of it becomes ineffectual and void ; because the town 
has only to express one object in the grant of the money, assess 
and collect it for that, and then expend it upon objects wholly 
different. ‘The intention of the limitation was to prevent money 
from being assessed and collected for other objects, than those 
named in the laws ; and this intention cannot be defeated by a 
misapplication of the money by way of appropriation. ‘The 
limitations upon the appropriation and upon the collection being 
the same, when the money is derived from taxation ; it becomes 
necessary to examine the statute provisions respecting the grant, 
assessment and collection of money. In the sixth section of 
the act of the 19th June, 1821, Rev. Stat. 2 vol. 463, the 
purposes for which money may be granted are thus expressed: 
“The citizens of any town,” “legally qualified to vote,” “ may 
grant and vote such sum or sums of money, as they shall judge 
necessary for the settlement, maintenance, and support of the 
ministry, schools, the poor, and other necessary charges arising 
within the same town, to be assessed upon the polls and 
property,’ “within the same as by law provided.” ‘Towns 
have also the power to grant and assess money for making and 
repairing highways ; and they have been occasionally authorized 
to grant money for other purposes by special enactments ; but 
those purposes have been defined in the acts giving the power, 
and no authority can be derived from them to authorize any 
appropriation of the money referred to in this case. It cannot 
be contended, that the town of Biddeford, by the vote recited, 
has applied the money to the support of the ministry, schools, 
or the poor. Nor is there any good reason for asserting, that 
it has been applied to any “ necessary charges arising within 
the same town ;” because no intimation is afforded by the vote, 
or by the facts agreed, that the “ families” had charges or 
claims of any kind against the town ; and such an extraordinary 
state of the affairs of any town cannot be presumed. 

The case presented by the vote can be regarded only asa 
donation of the money to the “inhabitants of the town according 
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to families.” By a division according to ‘ families”? must be 
understood a division per cajita, or by numbers, the word 
families being used in such a manner as to indicate clearly, that 
the term is derived from those parts of the same act, which 
provide for ‘ascertaining the population of the several cities, 
towns and plantations, by taking the nuinber” of the persons 
belonging to each family. If towns cannot legally grant, assess 
and collect money, and when it has been received, divide it by 
donation among the families according to numbers, then the 
money received under the act of the eighth March cannot be 
so divided ; because the appropriation of it is restricted by the 
act to “the same purposes, that they have a right to any money 
accruing in the treasury from taxation.” 

To contend, that towns have the power to assess and collect 
money, for the purpose of distributing it again according to num- 
bers, is to ask for a construction, not only entirely unauthorized 
by the language of any statute, but in direct opposition to the 
language of limitation employed in giving power to the towns 
to grant money. It not only does this, but it asks the court to 
give a construction to the statutes, which would authorize towns, 
if so disposed, to violate ‘the principles of moral justice.” 
For if the right to assess and collect money is without limit, it 
would not be difficult to continue the process of collection and 
division, until the whole property held by the citizens of the 
town had passed into and out of the treasury; and until an 
equalization of property had been effected, as nearly as it could 
be expected to be accomplished by placing it all in one common 
fund, and then dividing it by numbers, or per capita, without 
distinction of sex or age. Such a construction would be de- 
structive of the security and safety of individual property ; and 
subversive of individual industry and exertion. It would author- 
ize a violation of what is asserted in our ‘‘ declaration of rights” 
to be one of the natural rights of men, that of “ acquiring, pos- 
sessing and protecting property.”’ Such a construction would 
authorize a violation also of that clause in the constitution of 
this state, which provides, that “ private property shall not be 
taken for public uses without just compensation ; nor unless the 
public exigencies require it.” No public exigency can require, 
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that one citizen should place his estates in the public treasury, 
for no purpose but to be distributed to those who have not 
contributed to accumulate them, and who are not dependent 
upon the public charity. 

A construction of the statutes, which denies to the towns 
such powers, must commend itself to the judgment of every 
reflecting mind. It is not without the sanction of judicial 
authority. ‘The language of our statute was copied from the 
statute of Massachusetts passed 1785, ch. 75, sec. 7, and that 
statute had received a judicial construction, while this state was 
a part of that state. 

In the case of Stetson et al. v. Kempton et al. 13 Mass. 
Rep. 272, the language of the court is—‘* The right of towns to 
grant or raise money so as to bind the property of the inhabit- 
ants, or subject their persons to arrest for non-payment, is cer- 
tainly derived from statute.” In the same case itis said: ‘ In 
all cases the powers of towns are defined by the statute of 1786, 
ch. 75;” and that “in relation to the power of raising money 
and causing it to be assessed and collected, they are restricted 
to the cases of providing for the poor, for schools, for the sup- 
port of public worship, and other necessary purposes.” And 
in that case the construction placed upon the terms “ other 
necessary purposes” was so strict, that the power to assess 
taxes ‘‘for the payment of additional wages allowed to the 
drafted militia of said town and other expenditures of defence ” 
was denied tothe town. In Dillingham v. Snow et al. 5 Mass. 
Rep. 547, it is said, ‘towns are municipal corporations, with 
power to assess and collect money for the maintenance of 
schools, and of the poor, and for the making and repairing of 
roads, and for some other purposes.”’ In a later case, it is said, 
“that it must appear by the vote of the town, that the money 
raised was for the purposes, for which towns are authorized to 
assess and collect it,’ 6 Pick. Rep. 101. Such a construction 
does not deprive towns of the right to take and hold real estate 
in acorporate capacity. ‘That power, however, is derived from 
a colonial act passed so early as the year 1679, 13 Mass. Rep. 
371. The principles of construction, stated in Stetson et al. v. 
Kempton et al. came before this court in the case of Bussey v. 
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Gilmore, 3 Gr. 191; and the language of court is, “ We are 
entirely satisfied with the principles of that case, and the de- 
ductions there drawn.” No case has been noticed affording 
color for a different construction, unless the case of Ford v. 
Clough et al. 8 Gr. 334, nay be supposed to do it. In that 
case it is said, ‘‘ We apprehend, that perhaps it does not follow 
necessarily, that a town may not expend or give away a sum 
of money Jawfully, though they could not legally reimburse the 
treasury by a tax voted and assessed specially for that purpose. 

It will be perceived, that the power to assess and collect to 
‘give away’ is distinctly denied in that case. 

The power to give away, if it exists at all, must be restricted 
to cases, where the money comes into the treasury by a gift 
without restrictions upon the use of it; or to money, which 
comes into the treasury, not derived from taxation, and without 
restrictions upon the appropriation of it. In the case now under 
consideration, there is a limitation restraining the appropriation 
to “the same purposes, that they have a right to any moneys 
accruing in the treasury from taxation ;’ and the power to give 
it away finds no support in the case of Ford v. Clough et al. 

The plaintiff contends, that the defendants have no right to 
set up this defence, and that it cannot avail them, it being their 
duty to obey their instructions, whether the town had, or had 
not a legal right to divide the money agreeably to the vote. 

It is true, that they are but trustees, and have no property 
in the fund in their own right. But trustees in the execution 
of their trust are neither required, or permitted, to violate the 
laws. It is sufficient for them to show, that the act required 
of them is an illegal act. 

The plaintiff, having no legal right to the money claimed, 
cannot maintain this action; and there must be judgment for 
the defendants according to the agreement of the parties. 
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ACCORD AND SATISFACTION. 

Assumpsit for money lent; pleas, non assumpsit, and a bot- 
tomry bond accepted in satisfaction of the debt. Both issues 
having been found for the plaintiff, the Court refused a new 
trial; which was asked for on the ground that, a bond having 
been given, the implied promise to pay did not arise.— Weston 
v. Foster, 2 Bing. N. C. 693. 

ADMISSION. 

An admission on the face of one plea cannot be made use of 
to prove or disprove another plea. 

Sut where it appears, from the whole conduct of a cause, 
that a particular fact is admitted between the parties, the jury 
have a right to draw the same conclusion as to that fact a 
it had been proved in evidence; and to draw such conclusion 
as to all the issues on the record. And the Court refused to 
grant a new trial, on the ground that the judge had stated to 
the jury a fact so admitted between the parties, as being ad- 
mitted on the record, and applied such supposed admission in 
support of another issue.—Stracy v. Blake, 1 M. & W. 168. 
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ARBITRATION. 

(Award, when sufficiently certain.) An action for certain 
commission on the purchase of land, and all matters in differ- 
ence between the parties, were referred to arbitration; the costs 
of the suit and of the reference and award, and all other costs, 
to abide the event; final judgment to be entered up for the 
plaintiff or defendant, according to the award, for any damages 
or costs awarded to either of them, and execution to issue. 
The arbitrator awarded, that the plaintiff had no cause of ac- 
tion against the defendant, and that the plaintiff should pay to 
the defendant the sum of 361. 13s. 4d., which he found to be 
due and owing from the plaintiff to the defendant. The ar- 
bitrator then declared that his award was not intended to ex- 
clude the plaintiff from the receipt of his commission on cer- 
tain land purchased, to which he would be entitled under a 
certain agreement: Held, that the arbitrator had no power 
given him to order a verdict to be entered, but merely to de- 
cide whether the plaintiff had any cause of action against the 
defendant ; and thatthe award was sufficiently final.—//arding 
v. Forshaw, 1 M. & W, 415; 1 Tyr. & G. 472; 4D. PLC 
761. 

ATTORNEY. 

1. (Summary jurisdiction over.) ‘The Court will not compel an 
attorney to refund to his client costs unnecessarily incurred, 
unless he has been guilty of gross negligence.—Meggs \ 
Binns, 2 Bing. N. C. 625. 

2. (Summary jurisdiction over assignees of bankrupt attorney.) 
The Court has no power to compel assignees of a bankrupt at- 
torney to deliver up deeds deposited by his client in his hands 
before the bankruptcy —Ezp. Roy. 4 D. P. C. 573. 

BALL. 

(Discharge of, by time given to principal— Waiver of proceedings 
on bail-bond.) Declaring de bene esse in the original action is 
no waiver of previous proceedings in an action on the bail-bond 

The plaintiff signed an agreement with an agent of the de- 
fendant, on the 29th of September, that on the defendant’s en- 
tering into an agreement to pay the debt, part in iron within a 
month, and the remainder by bill at two months, the action 
should be discontinued ; and the defendant was to call on the 
plaintiff on the following day, to enterintothe agreement. He 
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never did so call. On the 8th of October the plaintiff gave 
notice to the defendant that he held himself disengaged from 
the agreement, and should proceed with the action forthwith. 
On the 20th of October, the defendant delivered to the plaintiff, 
and the latter received, two bills of exchange for the greater 
portion of the debt. He did not deliver any iron, and became 
bankrupt on the 6th of November ; Held, that there was not a 
giving of time to the defendant, so as to discharge the bail. 

Bail applying to be discharged from liability on the ground of 
an agreement for giving time to the principal, must come in the 
term next after they know of the agreement.— Vernon v. Tur- 
ley, 1 M. & W. 316; L Tyr. & G. 421; 4D. P. C. 660. 

BAIL-BOND. 

(Assignment of—Who are credible witnesses within the statute.) 
An assignment of a bail-bond, attested by the plaintiff and 
another person, is invalid. ‘The credible witnesses mentioned 
in the statue of Anne mean disinterested persons, not the plain- 
tiff nor the sheriff.— White v. Barrack, 1 M. & W. 424. 

BILL OF EXCHANGE. 

1. (Acceptance of note in satisfaction of.) Assumpsit by indorsee 
against acceptor of a bill of exchange for 43/, Plea, that after 
the bill became due, one G., the drawer of the bill, made his 
promissory note for 44/., and delivered the same to the plaintiff 
in full satisfaction and discharge of the bill. Replication, that 
although the plaintiff accepted the note in full satisfaction and 
discharge of the bill, yet that the note was not paid when due, 
and still remained unpaid: Held, that the replication was bad, 
and that the plaintiff, having accepted the note in full satisfac- 
tion and discharge of the bill, could not sue upon the latter : 
Held, also, that the plea was sufficient —Sard v. Rhodes, 1 M. 
& W. 153; 1 Tyr. & G. 298; 4D. P. C. 743. 

2. (Consideration—Evidence.) In an action by the indorsee 
against the acceptor of a bill of exchange, it is competent to 
the acceptor to show that the acceptance was for the accommo- 
dation of the plaintiff, and that he has received no considera- 
tion from the drawer, and that it was agreed that the bill, when 
due, should be taken up by the plaintiff.— Thompson v. Clubley, 
1M. & W. 212. 

3. (Evidence to vary contract of, inadmissible.) Assumpsit by the 
drawer against the acceptor of two bills of exchange, payable 
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respectively six and twelve months after date. The plea set 
forth an agreement (not stated to be in writing) between the 
plaintiff and defendant, by which, before the making of the 
bills, it was agreed that the defendant should be discharged 
from all liability in an action commenced against him by the 
plaintiff on a promissory note, on his paying the plaintiff the 
costs of such action, and a certain sum of money, and accept- 
ing the bills of exchange in question,—in case the plaintiff 
should recover in another action brought by him against another 
party, on a promissory note given under similar circumstances 
to the defendant’s ; and that until he should so recover, or if 
he should not so recover, he should not call for payment of the 
bills of exchange: and the plea averred that the defendant ac- 
cordingly paid the costs and money agreed for, and accepted 
the bills of exchange in question ; and that the action against 
such third party was still undetermined: Held, on demurrer, 
that the plea was bad; inasmuch as the defendant could not 
vary the absolute contract entered into by the bills of exchange 
by a contemporaneous oral contract inconsistent with it. 1C., 
M. & R. 703.)—Adams v. Wordley, 1 M. & W. 374. 

4 (Proof of consideration.) Where in an action, by indorsee 
against acceptor of a bill, the defendant proves, or it is admitted 
on the record, that the bill was originally an accommodation 
bill, the plaintiff is not therefore bound to give evidence of con- 
sideration in the first instance.—Mills v. Barber, 1 M. & W 
425. 

BOND. 

(Bond of indemnity—Pleading.) The condition of a bond 
recited a deed of dissolution of partnership between the plain- 
tiff and I., in which was recited an agreement, that, subject to 
the adjustment of the partnership accounts as in thedeed men- 
tioned, the stock in trade and partnership effects should belong 
absolutely to I., and all debts due from the partnership should 
be paid by I., and that I., and the defendant as his surety should 
indemnify the plaintiff by their joint and several bond against 
the partnership debts; and the condition was, that I. and the 
defendant, or one of them, should indemnify the plaintiff 
against the payment of the said partnership debts, and all costs, 
&c. and all actions tobe brought in respect thereof. Toa dec- 
laration on this bond, which set out the condition, and a breach 
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of it in non-payment of a debt due from the partnership to M. 
who in consequence sued the plaintiff and I. for it, the defen- 
dant, pleaded, that if the plaintiff was damnified, it was through 
his own default: Held, that under this plea the defendant could 
not give in evidence the deed of dissolution, to show that it 
contained certain stipulations as to the adjustment of the ac- 
counts, which the plaintiff had not performed, not having paid 
over to I. a balance alleged to be due to the latter on such ad- 
justment. Held, also, that the defendant could not show, in 
reduction of damages, that the costs of I’s defence to the ac- 
tion brought by M. were much less than the costs incurred by 
the plaintiff— White v. Ansdell, 1 M. & W. 348. 

BROKER. 

(Contract of sale by—Variance between bought and sold notes— 
Evidence.) A broker gave the following bought and sold 
notes :—1. ‘‘ We have this day bought for your use, from J, O. 
B., 100 tons dry palm oil, at 312 10s. per ton, to be taken from 
the quay at landing weights, with customary allowances, &c, 
in cash at fourteen days from delivery, less 24 per cent. dis- 
count: the above oil to be delivered from the Speedy or Char- 
lotte, expected to arrive about November or December next.” 2. 
‘* We have this day sold for your use, payment in fourteen days 
by cash, less 24 per cent. discount from delivery, 100 tons dry 
palm oil, at 31d. Ls. per ton, ex Speedy and Charlotte, to arrive.”’ 
Held, that evidence of mercantile usage was admissible to ex- 
plain all the variances between these notes; and that, being so 
explained, the variances were not material, and did not avoid 
the contract.—Bold v. Rayner, 1 M. & W. 343. 

CARRIER. 

(Delivery by, when complete.) Goods were forwarded by K., a 
carrier, from London to Liverpool, addressed to the plaintiff 
(at the Isle of Man), ‘care of D., (the defendant), Brunswick 
Street, Liverpool.” The goods were landed by K. on a public 
wharf at Liverpool, and on the same day notice was sent to 
the defendant of their arrival, and he signed the carrier’s book, 
containing an acknowledgment that the goods in question had 
arrived for him (the defendant). He caused them also to be 
entered in the clearance and manifest of a steam-vessel about 
to sail for the Isle of Man. 

It was proved, also, that on former occasions when goods had 
11* 
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been brought by K. for the defendant, he had desired that they 
might remain at the wharf till he sent for them. The defen- 
dant never sent to the wharf for the boxes until six days after 
their arrival, when they were not to be found : Held, in an ac- 
tion on the case against the defendant for negligence in not 
taking proper care of the goods, that there was evidence for 
the jury of a delivery to and acceptance by him.—Quiggin v. 


Duff, 1 M. & W. 174. 


CONTRACT. 


1. 


(Construction of building contract.) By articles of agreement 
for altering and repairing a warehouse for a fixed price, it was 
stipulated that in the event of the work not being completed in 
three months, the builder should forfeit and pay to the person 
with whom he contracted to do the work, 51. weekly and every 
week, such penalty to be deducted from the amount which 
might remain due on the completion of the work :—Held, in 
an action brought for extra work, that the employer was entitled 
after having paid the contract price, to set-off the penalty against 
the extra work ; and that he had a double remedy, either to de- 
duct it or to recover it.— Duckworth v. Alison, 1 M. & W. 412. 
(Plea of performance of—Presumption from lapse of time.) 
The lapse of twenty years from the time of making a contract 
to be performed in futuro, is not of itself evidence of a new 
contract averred to have been performed, and pleaded as an 
accord and satisfaction of the original contract. —Siboni v. Kirk- 


man, 1 M. & W. 418. 


COVENANT. 


Covenant, in an indenture of partnership between the plaintiff 


and defendant, that the business should be carried on during 
the partnership in the defendant’s house. Breach, that the de- 
fendant did not permit the business to be carried on in his said 
house, but improperly closed the same, and hindered the plain- 
tiff and their joint customers from having access thereto. On 
dumurrer, assigning for cause that it did not appear from the 
breach that the premises were closed at any proper and season- 
able times for business :—Held, that the breach was well as- 
signed.— Hodges v. Gray, 1 Tyr. & G. 246; 4 D. P. C. 733. 


DEBTOR AND CREDITOR. 
A paper as follows,—‘ I hold of M. T. 37/7. to put into a Savings 


Bank for her,’’ signed and dated, is evidence of a legal debt 
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from the party signing to M. 'T., the money not having been 
put into a Savings Bank, but partly paid to the use of M. T.; 
and does not show a mere trust; and held, that M. T. might 
recover in debt, though parol evidence was given that the party 
signing had received the money to be applied at his discretion 
to the use of M. 'T.—Remon v. Hayward, 2 Ad, & Ell. 666. 

DEVISE. 

(Conditional limitation.) A testator devised certain real estates 
to trustees and their heirs, upon trust that his daughter M. 
should, until she should attain the age of twenty-one, if sole and 
unmarried, receive out of the rents and profits an annuity of 
60/., and that she should thereafter and until she attained thirty- 
one, if sole and unmarried, receive an annuity of 40/.; but in 
case his said daughter should marry without the consent of 
his trustees, then she should be paid only an annuity of 507. 
for her sole use, and that the estate should immediately upon 
the marriage be in trust for the children of his daughter M., as 
tenants in common in tail; and for default of such issue, in 
trust for his the testator’s sister 8., and her heirs for ever: 
provided always, that in case his said daughter M. should marry 
with the consent of the trustees, it should be lawful for them 
to settle the estates upon M. and her husband for their joint 
lives and life of the survivor, with remainder to the issue of the 
body of his said daughter, in such shares and proportions as 
the trustees should appoint, and in default of such appointment 
in such shares and proportions as were thereinbefore limited. 
M. married with the consent of the trustees (upon which occa- 
sion a settlement was made pursuant to the will) and died with- 
out issue :—Held, that the remainder to S. was conditional, de- 
pending on M.’s marriage without consent; and that M. hav- 
ing married with consent, the remainder to S. failed, although 
M. died without issue. (2 M. & K. 202; 2 Ves. & B. 322.) 
— Toldervy v. Colt, 1 M. & W. 250; 1 Tyr. & G. 324. 

EVIDENCE. ' 

1. A question arising at Nisi Prius, from the obscurity of the 
handwriting, what were the precise words of a written instru- 
ment produced in evidence, the judge (Denman, C. J.) decided 
it, and refused to have it put to the jury.— Remon v. Hayward, 
2 Ad. & E. 666. 

2. (Entries by deceased agent—New trial for admission of im- 
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proper evidence.) Accounts of the receipts of tolls of a mar- 
ket, signed by a person since deceased, styling himself 
managing clerk of a deceased steward of the claimant’s ances- 
tor, are not evidence of title, though found among the family 
muniments. 

The alleged immateriality of evidence improperly admitted 
is not ground for refusing anew trial, unless the Court can see 
that the evidence did not weigh with the jury in forming their 
opinion, or that an opposite verdict, given on the rest of the 
evidence, must have been set aside as against evidence. (6 
Bingh. 561; 1C. M. & R. 919.)\—Baron de Riitzen v. Farr. 
5 N. & M. 617. 

( To explain mercantile contract.) A contract to sell ‘ mess 


“* 
ae 


pork of Scott & Co.” held to mean mess pork manufactured 
by Scott & Co.: Held also, that evidence was admissible to 
show what meaning that language bore in the market.— Powell 
v. Hoston, 2 Bing. N. C. 668. 

ILLEGAL CONTRACT. 

The defendant, in consideration that the plaintiff had, at the 
defendant’s request, published a libel, and consented to defend 
an action brought against him, the plaintiff, for such publication, 
promised to indemnify the plaintiff from the costs of such action : 
Held, that this promise was void. (1C. M.& R.73; 8 T. R. 
186; 4 Bing. 66; 2 Ad. & E. 57; 1 Ld. Raym. 278; Cro. 
Eliz. 199; 1 Camp. 342; Yelv. 197.)—Shackell v. Rosier, 2 
Bingh. N. C. 634. 

INFANT. 

A motion on behalf of an infant defendant to set aside irregular 
proceedings, may be made by his father, or an attorney, but it 
must appear to be made with the consent of the defendant.— 
Nunn v. Curtis, 4 D, P. C. 729. 

INSURANCE. 

1. ( What sufficient interest in policy.) A. sold to the plaintiff, to 
be delivered at Portsmouth, from 500 to 700 barrels of oats, to 
be shipped by B. from Youghal; four days afterwards, A. ad- 
vised the plaintiff that B. had engaged room in the packet to 
take about 6090 barrels of oats on the plaintiff's account; on 
the following day, the plaintiff insured 400/ on oats per the 
packet. The oats were shipped, but the packet being bound 
for Southampton, and refusing to touch at Portsmouth, A. re- 
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sold the oats, and delivered the bill of lading to the purchaser 
at Southampton ; the plaintiff insisting that he was entitled to 
the oats, and would assert his right by action. In the mean 
time the packet was lost; and after a long dispute the plaintiff, 
in consideration of 60/., by indorsement on the policy vested 
the interest in the insurance in A.: Held, that the plaintiff had 
a sufficient interest to sue the underwriter on the policy.— 
Sparkes vy. Marshall, 2 Bing. N. C. 761. 

2. (On life—Misrepresentation—Interest.) A suppression or false 
representation of facts 


> 


material to be known by the insurers, 
vitiates a policy of insurance, although it was in answer to a 
parol inquiry, and the policy is, by the articles of the insurance 
office, to be void on false answers being given to certain written 
inquiries. ‘Therefore, where a party, going to insure her life 
for two years, gave false answers to verbal inquiries whether 
she had effected similar insurances at other offices: Held, that 
the policy was thereby avoided. (8 B. & C. 586.) 

Quere, whether a party may insure his life for the benefit of 
another person, who provides the funds to pay the premiums, 
and intends to take the benefit of the policy — Wainwright 
v. Bland, 1 M. & W. 32; 1 Tyr. & G., 417. 

LANDLORD AND TENANT. 

( Evidence—Waiver of forfeiture by demand of rent—Prin- 
cipal and Agent.) Ejectment for a forfeiture. A., by an 
agreement iu writing, let tu B. a huuse at che rent of 607. a 


a 


year, to be paid quarterly ; and B. agreed, within three calen- 
dar months, to erect a shop-front, and otherwise, repair, paint, 
paper, and whitewash the house. And it was further agreed, 
that if B. did not erect the shop-front within three months, it 
should be lawful for A. or his agents to retake possession of 
the premises, and the agreement should be null and void. B. 
continued in the possession of the premises, and enlarged the 
window, but, as the plaintiff contended, did not erect a shop- 
front. It appeared also, that, after a quarter’s rent had become 
due, and after the expiration of three months from the date of 
the agreement, A’s son, the father being too ill to attend to 
business, made a demand of a quarter’s rent, which B. offered 
to pay, if he would indemnify him for a sum which he had paid 
as a penalty to A’s lessor for carrying on a trade in the prem- 
ises, which was refused. At the trial, B., the defendant, con- 
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tended that he had made a shop-front which answered the 
purposes of his trade; and he offered to show that A. held the 
premises under a lease from C., which contained a clause 
imposing a penalty upon the lessee, if he allowed a trade to be 
carried on upon the premises ; from which it was to be inferred 
that the words shop-front, in the agreement, were used in a 
peculiar sense; but this evidence was rejected: Held, that 
such evidence was clearly inadmissible to explain the meaning 
of the words shop-front, in the agreement. 

Held, also, it not having been proved that A. himself had 
had any notice of the nature of the alterations, that the son had 
not sufficient authority to waive the forfeiture. 

Quere, whether the demand of rent which became due sub- 
sequent to a forfeiture, amounts to a waiver of the forfeiture. 

Held, also, that the proviso in the agreement, that it should 
become “‘ null and void,” made it a lease voidable only at the 
election of the lessor. (4 B. & Ald. 401.)—Doe d. Nash 
v. Birch, 1 M. & W. 402. 

LIMITATIONS, STATUTE OF. 

(Part payment, what is.) The delivery of goods by a debtor 
to a creditor, expressed to be in diminution of the debt, is suf- 
ficient part payment to take the case out of the statute of lim- 
itations. (2C.,M.& R. 337.)\—Cooper v. Stevens, 5 N. & M. 635. 

MONEY HAD AND RECEIVED. 

The plaintif cupluyed the defendant, without reward, to carry 
45/. for him to a person in Liverpool. The defendant did not 
deliver it, and afterwards told the plaintiff he had lost it ata 
brothel, but he would repay it to him. There was no other 
evidence how it was lost: Held, that the plaintiff might recover 
it as money had and received to his use, independently of the 
promise to pay, the defendant not having paid over the money, 
or returned it to the plaintiff; and that he could not defeat the 
action merely by his own assertion that he had lost it by gross 
negligence.— Parry v. Roberts,3 Ad.& E. 118;5 N. & M. 669. 

PATENT. 

(Infringement of.) In an action for the infringement of a patent, 
which granted to the plaintiff the sole right to ‘‘ make, use, 
exercise, and vend” his invention, and prohibited others to 
*‘ make, use, or put in practice”? such invention, a count alleg- 
ing that the defendant wrongfully exposed to sale articles made 














1837. ] Common Law. 131 


to resemble the plaintiff’s invention, was held bad on demurrer. 
Minter v. Williams, 5 N. & M. 647. 


PLEADING. 


1. 


» 
we 


(Consolidation of distinct demands in Plea—Plea of set-off.) 
To a declaration on a money demand, and also on an account 
stated, the defendant may plead that the several sums men- 
tioned in the two counts are the same debt and not distinct 
debts, and then plead over to the debt so consolidated. 

But where the plaintiff declared, first, for work and labor ; 
secondly, for money paid; thirdly, on the account stated; a 
plea alleging that 20/., parcel of the sum demanded in the 
third count, and 20/., parcel of the sum demanded in the first 
and second counts, were one and the same debt of 20/., and 
not distinct debts of 20/.; and averring payment and accept- 
ance of that 20/.; was held bad on special demurrer, for not 
showing how much of the 20/. admitted to be due on the first 
two counts, was admitted to be so due on each of those counts 
separately. 

[See, however, Jourdain v. Johnson, 2 C., M. & R. 564; 
and Marshall vy. Whiteside, post, pl. 11; in which latter case 
Parke, B., stated that Patteson J., was now dissatisfied with 
the decision in the present case. | 

A plea of set-off of a certain sum against a larger sum 
claimed in the declaration, which sum offered to be set-off the 
defendant alleged to be equal to the damages mentioned by the 
plaintiff by reason of the non-performance of the promises men- 
tioned in the declaration, was held bad on special demurrer. 
(2 B. & C. 477.) —Mee v. Tomlinson, 5 N. & M. 624. 

In case for an injury to a messuage and premises in possession 
of the plaintiff, defendant pleaded that plaintiff was not pos- 
sessed of the messuage and premises modo et formd. The 
plaintiff proved that he had the separate possession of two 
rooms of a house, of which the defendant occupied the remain- 
der: Held, that the allegation of possession was sufliciently 
proved. (3 Inst. 65; Termes de la Ley, voce Messuage ; 
Spelm. Gloss. Messuagium. )—Fenn v. Grafton, 2 Bing. N. C.617. 
( Demurrer, when too large.) A demurrer to the whole of a 
declaration on which several breaches are assigned, on the 
ground that one of the breaches is ill assigned, is too large, if 
it appear that any one breach is well assigned ; and the plain- 
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6. 


tiff is entitled to judgment. (2 Saund. 379; 11 East, 565; 
5 B. & Ald. 712.)—Price v. Williams, 1 M. & W. 1; 1 
Tyr. & G. 197. 

(Allegation of time.) A count for goods sold and delivered, 
stating that the defendant was, on &c. indebted to the plaintiff 
in &c., for goods sold and delivered by the plaintiff to the 
defendant, at his request, without any further allegation of 
time: Held good on special demurrer.—Lane v. Thelwell, 
1M. & W. 140; 1 Tyr. & G. 352; 4 D. P. C. 705. 

( What plea bad as amounting to general issue.) Assumpsit 
for money paid, &c, Plea, that at the time of the commence- 
ment of the suit, and of the accruing of the causes of action, 
the plaintiff and defendant carried on business in co-partner- 
ship, and that the causes of action arose out of transactions 
between the plaintiff and defendant as such co-partners ; and 
that, at the time of the commencement of the suit, the accounts 
of the partnership were not settled or adjusted, nor any balance 
struck between them: Held bad on special demurrer ; first, 
because it did not show that this was a partnership transaction ; 
secondly, nor that the debt was due to the plaintiff and defen- 
dant jointly ; thirdly, that if it was to be taken to be so alleged, 
the plea amounted to the general issue. Worrall v. Grayson, 
1M. & W. 166; 1 Tyr. & G. 477; 4D. P.C. 718. 

(What plea bad as amounting to general issue.) Assumpsit 
for money paid. Plea, that the money was paid by the plaintiff 
to the use of the defendant, in manner thereinafter mentioned, 
and in no other manner, viz. as one-sixteenth part of the dam- 
ages and costs recovered against the plaintiff, as owner of a 
vessel of which the defendant was a part owner to the extent 
of one-sixteenth share, for the loss of certain goods shipped on 
board the vessel, and which loss was alleged in the action to 
have happened through the negligence, &c. of the plaintiff, by 
his mariners and servants ; whereas the loss complained of was 
not wholly caused by the negligence, &c. of the plaintiff by 
his mariners and servants, but that the plaintiff, by his own 
personal and wilful misconduct, &c. contributed to the loss. 
The defendant pleaded further, that, although he was the legal 
owner of one-sixteenth part of the said vessel, yet he, the 
defendant, did not concur with the plaintiff and the other part- 
owners in the employment of the vessel in that voyage, but 
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that the said voyage was undertaken and carried on for the 
profit and advantage of the plaintiff and certain other persons, 
separate and distinct from the defendant, and without his being 
concerned or in any way participating in the adventure. On 
special demurrer: Held, that both pleas were bad, as amount- 
ing to the general issue.—Gregory v. Hartnell, 1 M. & W. 
183; 4 D. P. C. 695. 


(Immaterial issues 





Duplicity.) Debt for money lent and 
money paid. The plea first alleged that the sums so lent and 
paid were lent for the purpose of paying 


=? 


and were paid, to 
J. R., the master of a ship then in a foreign port, for the 
repairs of such ship, and not on the security or liability of the 
defendant ; and then went on to state an agreement made in 
such foreign port, between the plaintiff and J. R., for the de- 
fendant, for bottomry, and a bottomry bond given by J. R. to 
the plaintiff, in pursuance of such agreement; by means of 
which it was alleged that the plaintiff desired to obtain exorbi- 
tant interest for his advances. ‘The replication alleged, first, 
that the money was lent and paid on the security and liability 
of the defendant ; secondly, that there was no such agreement, 
and thirdly, that there was no such bond, as was stated in the 
plea: Held, on special demurrer, that the replication was bad 
for tendering issues on several matters, having by the first alle- 
gation put in issue the whole substantial matter of defence.— 
Revil v. Green. 1 M. & W. 328. 

( Evidence under non-assumpsit.) Assumpsit for goods (a 
machine) sold and delivered: Held that the defendant might 
show under the general issue, that the machine was manufac- 
tured by the plaintiff for the defendant, under a condition that, 
if it did not work, nothing should be paid for it; that it could 
not be made to work, and that it was useless to the defendant: 
Held, also, that although the machine was not proved to have 
been returned to the plaintiff, he was not entitled to any dam- 
ages on the quantum valebat, without showing some new implied 
contract arising from the defendant’s dealing with the goods 
(2 C.,M. & R. 547.) —Grounsell v. Lamb, 1 M. & W. 352. 
(Plea to special damage—Statement of breaches.) Ina dec- 
laration on a charter-party, by which the ship was to sail from 
Hamburgh, being tight, stanch, strong, and every way fitted 
for the voyage, in the course of the next November, and pro- 
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ceed to Lima, and having discharged her outward cargo, forth- 
with to be made ready and proceed to Costa Rica, and there 
take on board a cargo, and then proceed to Liverpool,— 
breaches were alleged as follows :—That the vessel was not in 
November, or afterwards, until or when she sailed, to wit, on 
the 20th of December, tight, stanch, strong, or in any way 
fitted for the voyage; and that though she did then sail from 
Hamburgh, yet by reason of her not being tight, &c., when 
she so sailed, she was obliged to, and did, put back into Altona, 
and was detained there for a long time, to wit, until &c.; that 
though she did then again set sail on her voyage from Altona, 
she did not proceed on the voyage according to its due course, 
or with proper despatch, but was unnecessarily delayed, and 
deviated, &c., by means of which several premises the vessel 
did not arrive at Lima until &c., and the plaintiff lost the ben- 
efit of a homeward cargo from Costa Rica, &c. The defendant 
pleaded, (amongst other things,) as to so much of the declara- 
tion as related to the vessel not being fitted for the voyage, and 
by reason thereof being obliged to put back into Altona, and 
being detained there for such time as was necessary to put 
further ballast on board, payment into court of Is., and no 
damages ultra; and as to so much as related to her being 
detained at Altona beyond the time necessary to put the ballast 
on board, that she was not detained there by reason of her not 
being tight, stanch, &c., modo et formd: Held, on special 
demurrer, that the latter plea was bad, as answering only a 
part of the breach to which it applied, viz. the detention at 
Altona, and the subsequent delay and deviation ; even if that 
was a breach, and was not merely a statement of special 
damage.—Porter v. Izat, 1 M. & W. 381. 

PRINCIPAL AND AGENT. 

(Interpretation of contract made by agent.) In an action for 
use and occupation by the sufferance and permission of the 
plaintiffs, it appeared that the lands were let by auction by the 
plaintiffs, E. and T., who were auctioneers, to the defendant, 
under conditions which stated the letting to be “ by E. and T., 
auctioneers.” One of the conditions was: ‘“ The rent is to be 
paid into the hands of E. or T., auctioneers, or their order, at 
two payments, &c.”” At the foot of the conditions was written, 
“Approved by me, D. Jones.’’ D. Jones was the tenant at 
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the time of the letting. Nothing else appeared in the condi- 
tions to show on whose behalf the letting was. The plaintiffs 
proved that Jones, being indebted tothem, had authorized them 
to let the lands as above, to pay his landlord the rent, and to 
retain any surplus in satisfaction of their own debt. The de- 
fendant gave evidence to negative this arrangement. The 
judge left it to the jury to say whether the plaintiffs had let the 
lands on their own behalf, and as creditors of Jones, or merely 
as his agents; and the jury found a letting by the plaintiffs on 
their own account : Held, that the conditions imported a letting 
by Jones, through the plaintiffs as his agents, and that the 
document ought to have been so explained to the jury.— Evans 
v. Evans, 3 Ad. & E. 132. 

PROMISSORY NOTE. 

1. ( Title of indorsee.) In February 1829, A. and B. were in 
partnership as brewers, B. being interested only as executor of 
a former partner, on behalf of his infant son. B. advanced 
300/. to D. out of the funds of the firm, and took his promissory 
note for that amount, payable to the order of B. on demand. 
In November 1829, C. purchased the interest of the deceased 
partner, and the concern was thenceforth carried on by B. and 
C., and a notice was then inserted in the Gazette, signed by 
A., B. and C., of the dissolution, and that all persons indebted 
to the firm should pay their debts to B. and C. A. became a 
large creditor of the firm, and in April 1831, the note in ques- 
tion was indorsed by B. to B. and C., and by them to the plain- 
tiff, as part security for advances made by him. In August 
1831, B. obtained from D. his acceptance for 3002, as in lieu 
of the promissory note, representing that A. wished for a fresh 
security, and undertaking to get back and deliver up the notes 
but which was never done. B- and C. became bankrupts. 
The bill of exchange was subsequently paid by D. to A’s at- 
torney, but there was no evidence why it came into his hands. 

In an action by A. against D. (commenced in 1835) on the 
promissory note: Held, that the plaintiff was entitled to re- 
cover, unless the jury could infer from the circumstances of the 
case that he knew that the bill of exchange was given for the 
same debt as the promissory note.—Adams v. Bingley, 1 M. & 
W. 192. 


2. (Memorandum indorsed on, when part of note.) On an action 
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coming on to be tried at the assizes, an agreement in writing 
was entered into, that the trial should be postponed till the 
next assizes, on the defendant in that action, and the now de- 
fendant, undertaking to give the plaintiff a promissory note 
payable on demand, by way of security, in case the plaintiff 
should recover a verdict against the then defendant, to be 
given up if the plaintiff, the payee, should fail in that action. 
The note was accordingly given, but after it was signed, a 
memorandum was indorsed upon it, stating that the note was 
given upon the condition mentioned in the agreement. Held, 
this indorsement was to be considered as merely a marking of 
the note for the purpose of identification, and not as an incor- 
porating of the agreement, so as to render the note an agree- 
ment or a conditional promise. (2 Camp. 205; 4 Camp. 127, 
217.)\—Brill v. Crick, 1 M. & W. 232. 

3. ( When property in passes.) A., resident abroad, remitted a 
bill to B., his agent in England, drawn by A., and specially 
indorsed by him to C., with whom his children were at school, 
in payment of C’s account for their board and education. B 
got the bill accepted by the drawees, and sent a letter by post 
to C., stating that he had received a commission from A. to 
pay her some money on account of his children, and desired to 
be informed when and how it should be delivered. While the 
bill remained in B.’s hands, he received directions from A. to 
keep it and the proceeds in his hands, and to have a fair inves- 
tigation into C.’s accounts, and, after such investigation, to 
pay her what might be due to her. No such investigation took 
place, and B. detained the bill. Held, that C. could not re- 
cover it in trover.—Brind v. Hampshire, 1 M. & W. 365. 

SLANDER. 

A declaration for words, “that the plaintiff had set fire to his 
own barley-stack,” averred that the stack was insured, and 
was burnt without his own default, and that the defendant 
spoke the words of and concerning the plaintiff and the fire. 
Semble, that such count is bad. (4 N. & M. 884).— West 
v. Smith, 4 D. P. C. 705. 

SLANDER OF TITLE. 

(Declaration in.) A declaration for words imputing that tulips 
of the plaintiff, about to be sold by auction, were stolen prop- 
erty, whereby purchasers were deterred from bidding, and the 
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sale was defeated, was held bad in arrest of judgment, for not 
setting out the words verbatim. 

The declaration, having stated that the tulips were about to 
be sold by auction, alleged that the defendant asserted and 
represented that the said tulips were stolen property: Held, 
that this was sufficient, without stating that he spoke the words 
of and concerning the said tulips, the property of the plaintiff. 
Gutsole v. Mathers, 1 M. & W. 495. 


STOPPAGE IN TRANSITU. 
Where goods, consigned to A. in London, and deliverable in the 


river, were by his direction, he being then insolvent, landed on 
a wharf at which he had been in the habit of landing goods, 
A. having no premises adjoining the river, but having a ware- 
house in the city; and the goods were stopped in transitu in 
the hands of the wharfinger: Held, in an action of trover for 
the goods by the assignees of A. (who became bankrupt a few 
days afterwards) against the wharfingers, that the proper ques- 
tion to be left to the jury was, whether the wharfingers received 
the goods as A.’s agents to take possession of them for his own 
benefit as owner, or as agents only to forward them to him, or 
to keep them for the seller. 

Held also, that directions given by A. to an agent whom he 
sent to order the landing of the goods, in which he expressed 
his intention not to receive them as owner, were admissible in 
evidence, though they were not communicated to the wharf- 
ingers orto the seller. (1 Str. 165; 2 Bos. & P. 457.)—James 
v. Griffin, 1 M.& W. 20; 1 Tyr. & G. 449. 


TENDER. 


’ 
} 


he plaintiffs attorney, before bringing the action, wrote to the 
defendant to say, that unless the debt, together with his (the 
attorney’s) charge for that letter, were paid at his office by the 
next Wednesday, at 12 o’clock, proceedings would be com- 
menced. On the Wednesday, at 10 o'clock, an agent of the 
defendant went to the attorney’s office, and there saw a boy, to 
whom he tendered the amount of the debt only. The boy, 
after referring to the letter-book, refused to accept it unless the 
charge for the letter were also paid. It appeared that the writ 
was issued at 11 o’clock that day: Held, (Parke, B. dubitante, ) 
that this was a good tender.—Kirton v. Braithwaite, 1 M. 
& W. 310. 


12* 
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TRANSFER OF DEBTS. 

Assumpsit against two defendants, S. & M., for money had and 
received. Plea, as to 25/., parcel, &c., that on &c., the de- 
fendants were carrying on business in partnership, and employ- 
ing many servants; that while they were such partners, the 
plaintiff deposited with them, as such partners, the said sum of 
25/., as a security for his faithfully accounting for all moneys 
received by him as their servant, to be repaid to him on quit- 
ting their employ ; that they dissolved partnership, and it was 
thereupon agreed between them that the defendant S. should 
take upon himself the payment of part of the debts, and retain 
in his employ certain of the servants; and that the defendant 
M. should take upon himself the payment of other debts, and 
retain in his employ others of the servants ; and that, in pur- 
suance of such agreement, M. took upon himself the payment 
of the 25/. to the plaintiff, and retained the plaintiff in his sole 
employ ; that the plaintiff had notice of all the premises, and 
assented to such agreement and retainer by M., and in consid- 
eration thereof discharged S. from his promise as to the 254. 

Replication that M. did not retain the plaintiff in his sole 
employ, nor did the plaintiff assent to such agreement and 
retainer, or discharge the defendant, &c., and issue thereon. 

After verdict for the defendant on this issue: Held, that the 
plaintiff was entitled to judgment non obstante veredicto, on the 
ground that no contract was shown which made M. solely 
liable to the plaintiff. (5 B. & C. 196; 5 B. & Ad, 925; 4 
B. & Ad. 433.)— Thomas vy. Shillibeer, 1 M. & W. 124; 1 
Tyr. & G. 290. 

VENDOR AND PURCHASER. 

(By what contract purchaser bound.) The defendant purchased 
at an auction certain leasehold premises, and signed a memo- 
randum of the purchase on the back of a paper which con- 
tained the particulars of the premises, the name of the owner, 
and the conditions of sale: Held, that the defendant was bound, 
although it was not signed by the vendor.—(1 Sch. & Lef. 13; 
2 Ball & B.58; 2 Jac. & W. 428; 2 Eq. Cas. Ab. 33; 2 Ball 
& B. 370; 2 Ves. & B. 192; 2 Taunt. 33; 3 Taunt. 169.)— 
Laythoarp v. Bryant, 2 Bing. N. C. 735. 

WITNESS. 

(Incompetency from interest.) In support of a plea of payment, 
the defendant proved payment of 11/. to H. the plaintiff’s 
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attorney, on the plaintiff's account. In answer to this, the 
plaintiff tendered H. as a witness to prove that the defendant 
afterwards called on him and got the money back again; Held, 
that H. was a competent witness for that purpose.—Bowers v. 


Evans, 1 M. &. W. 214. 


EQUITY. 


[Containing 2 Clark & Finnelly, Parts 2and 3; 3 Mylne & Keen, Part 2; 
Mylne & Craig, Part 1; and 1 Younge & Collyer, Parts 3 and 4.] 


ALIEN. 

Where an alien, resident in England, purchased freehold and 
leasehold lands, and afterwards obtained letters of denization, 
which in terms conferred upon him not only the power of ac- 
quiring lands in future, but of retaining and enjoying all lands 
which he had theretofore acquired: Held, that he had power 
to devise these lands. (Anon. Golds. 29, pl. 4.)—Fourdrin v. 
Gowdey, M. & K, 383. 

CHARITY. 

1. (Heir—Resulting trust.) The heir is excluded from the ben- 
efit, by way of resulting trust, of the increased rent of an es- 
tate devised to a charity, if in express terms the whole profits 
of the estates are devised to charitable uses, or if the charita- 
ble uses mentioned in the will exhaust the whole actual rent at 
the time of the devise. (Att. Gen. v. Touna, 2 Ves. jun. 1. 
and 4 Bro. C. C.103; Att. Gen. v. Sparkes, Amb. 201,—Att.) 
Gen v. Wilson, 1 M. & K. 362. 

2. (Notice of trust.) Length of possession will not prevail against 
charitable trusts, where the land was purchased with notice of 
the trusts.)—Att. Gen. v. Christ’s Hospital, M. & K. 344. 

CORPORATION. 

A court of equity will not compel a corporation to execute a legal 
assurance of corporate property in pursuance of a contract not 
under seal, unless valuable consideration for the contract be 
proved, or evidence be given of acts done or omitted by the 
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contracting party, on the faith of the expressed legal assurance. 
(Taylor v. Dulwich College, 1 P. W. 656.)— Wilmot v. Cor- 
poration of Coventry, Y. & C. 510. 

EVIDENCE. 

Upon a bill filed for payment of an annuity, the circumstances 
under which the annuity deed was executed being disputed by 
the parties, the plaintiff was not allowed to prove the deed vivd 
voce as an exhibit, but leave was given him to file interroga- 
tories for that purpose.—Maber v. Hobbs, Y. & C. 585. 

EXECUTORS. 

1. (Security.) A. & B. executors, being empowered to lend 
money on government real or persenal security, A. lent part 
of the fund to B. and his partner in trade upon mortgage. The 
mortgagors became bankrupt twenty years afterwards, when 
the mortgaged property, which consisted, in part, of a wind- 
mill, a’water-mill, and a house in a town, being sold, produced 
considerably less than the sum advanced. A. and B. were 
held liable for the deficiency.—Stickney v. Sewell, M. & C. 8. 

2. (Discretion.) Where an executor allowed part of a testator’s 





assets to remain invested in Mexican bonds for a year and 
seven months after the testator’s death, and eventually sold the 
bonds at a lower price than might have been obtained by a sale 
at an earlier period, but nevertheless appeared to have acted 
throughout with diligence and good faith: Held, that the exe- 
cutor was entitled to exercise a discretion, and was not liable 
for the loss.— Burton v. Burton, M. & C. 80. 

FOREIGN JUDGMENT. 

A foreign judgment being equally conclusive against the debtor 
as an English judgment, (Martin v. Nicholls, 3 Sim. 458) may 
be set aside in equity for fraud. ‘Therefore, where a bill was 
brought against a banker by his customer for an account, and 
for an injunction to restrain an action on a foreign judgment 
obtained by the banker from the customer in respect of their 
mutual dealings, and it appeared by specific allegations in the 
bill, that notwithstanding the judgment, the balance of ac- 
counts was in favor of the customer: Held, that the banker 
was obliged to answer.— Bowles v. Orr, Y. & C. 464. 

HUSBAND AND WIFE. 

1. (Costs.) Where husband and wife, who were living apart, 
had put in separate answers and appeared by different solici- 
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tors, separate costs were allowed.—Barry v. Woodham, Y. & 
C. 533. 

2. (Separate estate.) Where a married woman, having separate 
estate and living apart from her husband, employed a solicitor 
in various transactions, and promised by letters to pay him, but 
without referring to her separate estate: it was beld, that her 
separate estate was liable for the solicitor’s bill. (Kenge v. 
Delavall, 1 Vern, 326; Lillia v. Airey, 1 Ves. jun. 277.)— 
Murray v. Barlee, M. & K. 209. 

3. (Agreement by wife.) A married woman, with the concurrence 
and in the presence of her husband, signed w agreement in 
writing to grant a lease. At the date of the agreement it was 
believed by all parties that she was entitled totwo thirds of the 
property for her separate use, and that the remaining one third 
belonged to her brother in India, whose concurrence it was rep- 
resented that she could procure. It was soon afterwards dis- 
covered, that the wife was entitled to one-fourth only for her 
separate use, that to another fourth she was entitled absolutely ; 
that another fourth had belonged to a deceased sister of the 
wife ; and that the remaining fourth belonged to her brother in 
India. ‘The fourth which had belonged to the sister, was pur- 
chased by the husband soon after the state of the title was dis- 
covered. Upon a bill for specific performance against husband 
and wife: Held, that the Court has no power against a feme 
covert, in personam; (Vrancis v. Wigzell, 1 Max. 258;) and 
that there was no agreement binding on the husband.—A ylett 
v. Ashton, W. & C. 105. 

4. (Reduction into possession.) A married woman being entitled 
under a will to stock and to cash, forming part of a residue, 
her husband wrote to one of the executors, requesting that the 
stock should be transferred into the names of certain trustees 
for the wife’s separate use, and that the cash should be paid to 
himself. ‘This was done. ‘The husband employed part of the 
cash in increasing the amount of the stock. He afterwards 
became bankrupt, and died: Held, that the stock was not re- 
duced into possession by the husband ; and therefore the wife 
took the original amount,—the assignees the increase. (Wall 
v. Tomlinson, 16 Ves. 413.)—Ryland v. Smith, W. & C. 53. 

INSURANCE. 

An insurance was effected on goods on board a ship consigned to 
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Buenos Ayres. The ship, with the cargo, was captured by the 
Brazilian government, and condemned for an attempted breach 
of blockade. Notice of the capture was given by the insured 
to the underwriters, and an offer was made by the insured to 
abandon. The underwriters declined the offer of abandon- 
ment; and, after some negociation, it was arranged, that on 
payment by the underwriters of 35/. per cent. on the sum in- 
sured, the policy should be delivered up to be cancelled. Some 
years afterwards, in pursuance of a convention between Great 
Britain and the Brazilian government, the goods were ordered 
to be restored to the owners, and compensation made. On a 
claim by the underwriters to part of the compensation: Held, 
that their having declined the offer of abandonment, the pay- 
ment of the 35/. per cent. was a compromise of their liability, 
and that their claim must be disallowed.— Brooks v. MW’ Donnell, 
Y. & C. 500. 


LEASE. 


» 
ws 


3. 


(Agreement for.) An agreement for a lease of a house, to 
be granted by the defendants to the plaintiff, contained a stipu- 
lation that the lease should contain the usual covenants between 
landlord and tenant, and that the premises should not be convert- 
ed into a school : Held, that it was immaterial whether the plain- 
tiff had or had not notice that the defendants derived their title 
under a lease from another person, because the agreement 
amounted to representation on the part of the defendants that 
they were at liberty to grant in conformity with the terms of the 
agreement.— Van v. Corpe, M. & K. 269. 

(Notice of Covenants.) Where a party entered into an agree- 
ment with a lessee for an underlease, and informed him of the 
nature of the business which he meant to carry on, and the lessee 
did not apprise him that there was a covenant in the original 
lease prohibiting such business: Held, that the silence of the 
lessee was equivalent to a representation that there was no such 
prohibiting covenant.—S. C. 

(Same.) Where the original lease contained unusual cove- 
nants, and the defendant entered into an agreement with the 
plaintiff for an underlease, and took possession of the premises ; 
no reference being made to covenants in the agreement, but 
the defendant’s solicitor having had an opportunity of inspect- 
ing the original lease: Held, that the defendant had actual or 
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constructive notice of the covenants, and was bound to accept 
a lease containing them.—Cosser v. Collinge, M. & K. 283. 

4. (Usual covenants.) ‘The usual covenants between landlord 
and tenant do not extend to covenants in restraint of trade ; 
and a stipulation that the premises shall not be converted into 
a school cannot be extended to a restriction against the carry- 
ing on of trades.— Van v. Corpe, M. & K. 269. 

5. (Same.) Where an agreement for a lease contains no stipu- 
lation as to covenants, the party agreeing to take the lease has 
a right to a lease containing only usual covenants, and a 
restriction against particular trades, not being a usual covenant, 
cannot be introduced into the lease.—Propert v. Parker, M, 
& K. 280. 

LEGACY. 

1. (Charge on specific.) Where a specific legacy is pledged or 
charged by the testator, the specific legatee is entitled to have 
his legacy redeemed ; and, if the executor fail to perform that 
duty, the specific legatee is entitled to compensation to the 
amount of his legacy against the general assets of the testator. 
(Swinburne, pt. 7, s. 20.) —Knight v. Davis, M. & K. 358. 

2. (Satisfaction.) W.G., living in Jamaica, gave by his will, 
legacies of 1000/7. and 1000. to A., and of 500/. each to B. and 
C., who also resided there, and directed that they should be 
paid out of the money due to him upon bonds given by the 
said A. The testator afterwards went to Scotland, where he 
died in 1790. The legatees left Jamaica in the same year. 
Probate of the will was granted there in 1791, and the bond 
due from A. was put in suit by the executor. In 1818 the 
legacies given to B. & C. were purchased by A., their near 
relative, for 25/. each. In 1821, administration, with the will 
of the testator annexed, was, for the first time, taken out in 
this country, and in that year A. filed his bill, claiming pay- 
ment of these legacies: Held, that the legacies must be pre- 
sumed to have been satisfied.—Campbell v. Sandford, C. 
& F. 429. 

3. (Same.) A. under his wife’s appointment, was entitled to her 
residuary estate, charged with her pecuniary legacies, including 
one to I., and another to M., who was a married woman, to 
her separate use, independent of her husband; and it was left 
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to his discretion either to pay the charges in his lifetime or to 
direct them to be paid by his executors. He did not pay them 
in his lifetime ; but among other legacies which by his will he 
directed his executors to pay, was a sum of 500/. to J., and a 
sum of 100/. to M., not limited to her separate use: Held, 
that the legacy to J. was satisfied by the 500/.; and that the 
100/. was in addition to, and not in satisfaction of the legacy 
to M. (Blandy v. Widmore, 1 P. W. 324.)—Fourdrin v. Gow- 
dey, M. & K. 383. 

(Gift, cum onere.) ‘The legatee of a house, held by the testa- 
tor on alease at a rent higher than it could be let for after his 
death, cannot reject the gift of the lease and retain an annuity 
under the will, but must take the benefit cum onere, it being the 
testator’s intention that his estate should no longer be bur- 
dened with the rent of the house.— Talbot v. The Earl of Rad- 
nor, M. & K. 252. 

(Residuary.) The will of a testatrix consisted of many testa- 
mentary papers. In one of them, a legacy of 500/. was be- 
queathed to W. B. Upon another of them, was indorsed by 
the testatrix—‘‘ I think there will be something left, after all 
funeral expenses, &c., to give to W. B., now at school, towards 
equipping him for any profession he may hereafter be appointed 
to.” Held, that the last paper was clearly testamentary, and 
amounted to a plain intention that the surplus of the estate 
should go to W. B.— Leighton v. Bailie, M. & K. 267. 

( Vesting.) J. P. gave legacies of 507. each to six grandchildren, 
when the youngest of them should come of age, payable from 
the produce of a real estate then to be sold; and if either of 
those children should not live to come of age, nor have an heir 
born in wedlock, he directed the 502. to be equally divided 
among the surviving children. E. H., one of the six grand- 
children, married during her minority, and afterwards attained 
21; but before the youngest grandchild attained that age, she 
died leaving a child : Held, that as the testator directed that 
the legacy of any of the grandchildren dying under 21 should 
vest in the survivors, @ fortiori he could not mean the legacy 
to sink into the land, where a grandchild reached 21, and died 
leaving a child born in wedlock ; and that the legacy to E. H. 
was a vested interest. (Lowther v. Coudon, 2 Atk. 127.)— 
Murkin v. Philipson, M. & K. 259, 
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7. (Same.) <A bequest of one third of a testator’s personal estate 


to his daughter, and, in case of his decease, to have the interest 
therein and principal when she arrived at the age of 26; Held, 
to be a vested interest in the daughter, the payment only being 
postponed.— Breedon v. Tugmor, M. & K. 289. 

( Vesting—Remoteness.) A bequest to trustees of residuary 
estate, with a direction to apply so much of the interest, divi- 
dends, and profits as might be necessary for the maintenance 
and education of the children of the testator’s daughter until 
they should respectively attain the age of 24, and then to divide 
the principal equally between them, with a gift over in case 
any of them should die under 24 without leaving issue: Held 
not to be void as too remote, but to give a present vested inte- 
rest, with an executory bequest over in case of death under 24 
without leaving issue. (Doe v. Cundall,9 East, 400.)—Bland 
v. Williams, M. & K. 411. 


MAINTENANCE. 


An assignment of a bare right to file a bill in equity for a fraud 


committed on the assignor, is contrary to sound policy and void. 
Therefore where A., who was entitled to certain property under 
his father’s will, for a valuable consideration assigned the whole 
of that property (except a reversionary interest in the funds) to 
B., his father’s executor, and afterwards assigned the whole of 
his interest under his father’s will (including therefore the 
reversionary interest) to C.: Held, that C. could not maintain 
a bill to set aside the first assignment on the ground of fraud 
in B., A. refusing to join as plaintiff. (Wood v. Downes, 18 
Ves. 120.)—Prosser v. Edmonds, Y. & C. 481. 


PARTNERSHIP. 














Where two solicitors carrying on business in partnership had a 


bill of costs and disbursements against a client, and one of the 
partners after the dissolution of the partnership, continued to 
be the solicitor of the client, and received his rents, out of 
which he retained the amount of the partnership debt, stating 
that he did so on the understanding that the debtor should 
have credit for the sum so retained, and that he considered that 
debt to have been satisfied by the moneys retained, but no ac- 
count had been settled between him and the debtor, and he 
had no specific directions to appropriate the moneys retained 
to the payment of the partnership debt: Held, that as against 
VOL. XVII.—NO. XXXIII. 13 
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the other partner, the debt was not to be considered as satisfied. 
Nottidge v. Pritchard, C. & F. 379. 

PLEADING. 

1. (Parties- Discovery.) Don Miguel, as King of Portugal, effected 
a loan for the use of his government by the issue of certain 
bonds ; the consideration for which was paid in bills of ex- 
change drawn upon certain bankers in England. The bills 
were made in two parts, of which the first parts were remitted 
to England, and accepted by the bankers, and the second parts 
were remitted to the Treasurer of Portugal, being specially 
indorsed, to the “ Treasury of the Royal Treasurer of Portugal, 
on account of the loan.” After the dethronement of Don 
Miguel, the second parts of the bills came into the possession 
of Donna Maria’s government, and were, by her orders, in- 
dorsed by her treasurer (the same individual who was treasurer 
under Don Miguel) to S., resident in England, with instruc- 
tions to recover the amount due thereon, and remit the same 
to the Portuguese government. S. having brought his action 
on the bills against the acceptors, and a bill in equity having 


been filed by the acceptors against S. and the Queen of Por- 
tugal, for a discovery of the circumstances under which S. 
obtained the bills: Held, that the Queen was a proper party : 
and that if the bills came into her possession by fraud, and 
were indorsed by her agent to S. under duress, that was a de- 
fence which the acceptors were, in the action brought against 
them by S., entitled to urge for the opinion of a court of 
law.—S. C. 

2. (Scandal and impertinence.) A bill by the testator’s only son 
and heir at law, impeaching a will on the ground of undue 
influence exercised by a female defendant over the testator’s 


G 
~ 


mind, contained an allegation that she was discovered to have 
engaged in a criminal connexion with the testator, and that 
she openly cohabited with him as if she had been his wife : 
Held, that this allegation might prove to be very material, and 
was not scandalous or impertinent. (Lord St. John v. Lady 
St. John, 11 Ves. 520.)—Anonymous, M. & C. 78. 

PORTIONS. 

A married woman, by her will, made in execution of a power 
contained in her marriage settlement, gave 2000/., subject to 
the life interest of her husband, to trustees, upon trust for the 
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benefit of her child or children, to be equally divided between 
them, share and share alike; but in case the 2000/. should 
become payable before her children, being sons, should have 
attained twenty-one, or, being daughters, should have attained 
that age or day of marriage, then in trust to invest or apply 
the interest to their maintenance and education, and when 
they should attain twenty-one or day of marriage, to pay to 
them their respective shares of the principal; and in case 
any of the children should happen to die before their portions 
should become payable, then the same should go and belong to 
the survivor or survivors of them. 

The testatrix died, leaving a son and two daughters of the 
age of twenty-one. The son, and afterwards a daughter, died 
in the lifetime of their father: Held, that by the term dying 
before their portions became payable, the testatrix meant dying 
in the lifetime of the husband; and that the shares of the chil- 
dren so dying went to the survivor; except that part which 
accrued to the deceased daughter on the death of the son, and 
which went to that daughter’s personal representative. (Per- 
fect v. Lord Curzon, 5 Mad. 442; Crowder v. Stone, 3 Russ. 
217.)\—Bright v. Rowe, 3 M. & K. 316. 


POWER. 


A testator bequeathed a sum of money to his executors, upon 


trust to pay the interest to his niece for life; and, after her de- 
cease, to pay the principal to her son, or to any of the testator’s 
relations, in such shares and proportions as the executors, or 
the survivors of them, might think fit. By a deed poll, reciting 
the will, the surviving executor appointed the principal sum in 
certain shares to the son and two nephews of the testator. 

Held, that the appointment was valid. (Harding v. Glyn, 1 
Atk. 469.) Lee v. Okey, Y. & C. 550. 

A marriage settlement gave to the wife a power to appoint by 
will, signed, sealed, published, and declared in the presence of 
two witnesses, notwithstanding her coverture. An instrument 
was afterwards executed by the wife, which the Ecclesiastical 
Court admitted to probate. Held, that a Court of Equity was 
concluded by the decision of the Ecclesiastical Court ; and was 
bound to consider the instrument as a valid execution of the 
power if it were proved to have been executed with the formali- 
ties prescribed by the power.— Douglas v. Cooper, M. & K. 378. 
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3. By indenture of settlement a fund was assigned to trustees, 
upon trust for all and every the child and children of a mar- 
riage, in such shares, at such age or ages, and subject to such 
conditions and limitations as the wife, in case she survived the 
husband, should appoint. There was one child only of the 
marriage, and the wife surviving the husband appointed the 
fund to that child for her separate use for life, and after her de- 
cease to such persons as the child should appoint, and, in de- 
fault of appointment, to the child’s executors or administrators. 
The child by her will appointed to the fund and died. Held, 
that the power was well exercised by the wife, and that the 
child’s appointment by her will carried the fund to her appointee 
after the death of the wife. (Boyle v. Bishop of Peterborough, 
2 Ves. jun. 299.)—Bray v. Bree, C. & F. 453. 

PRINCIPAL AND SURETY. 

Though a release to the principal debtor is, in equity, a release 
to the surety, yet if the surety has previously paid part of the 
debt, and given a security for the remainder, the general rule 
will not apply, and the creditor, notwithstanding the release, 
will, in the absence of evidence to the contrary, retain his right 
against the surety.—/all v. Hutchins, M. & K. 426. 

SPECIFIC PERFORMANCE. 

1. (Agreement— Uncertainty.) Where an agreement in writing 
for the sale of a house, did not by description ascertain the par- 
ticular house, but it referred to the deeds as being in the pos- 
session of a person named in the agreement: Held, that the 
agreement was sufficient, if, on an inquiry before the master, 
it could be ascertained that the house referred to was the house 
of which the deeds were in possession of the person so named. 
Owen v. Thomas, M. & K. 353. 

2. (Variation by parol.) Where a parol agreement varying the 
terms of a written agreement, is set up by the defendants in a 
suit for specific performance, and supported by evidence afford- 
ing a presumption or suspicion of its existence, an inquiry will 
be directed.— Van v. Corpe, M. & K. 269. 

TRUST. 

Where a power of disposition is by will given to a trustee, which 
he neglects to execute, the execution of the trust devolves upon 
the Court ; but where the intended trustee dies before the time 
arrives for the execution of the trust, and the trust therefore 
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fails, the testator is to be considered as having so far died 
intestate.—Ray v. Adams, M. & K. 237 

WILL. 

1. (Construction.) R. F. by his will, “‘ gave and devised all that 
his freehold lease in P., and all and every his chief rents in the 
town of M., and also his two warehouses in the said town, unto 
his sons, H. I. and O., in moieties, as tenants in common, and 
not as joint tenants, in such manner and subject to such 


\ 


charges as thereinafter mentioned (that was to say), as to one 
moiety or equal half part thereof to his son H. I. for life, with 
remainder to lis lawful issue and their respective heirs, in such 
shares and proportions, and subject to such charges as he the 
said H. I. should by deed or will appoint; but in case his said 
son H. I. should not marry and have issue who should attain 
the age of twenty-one years, then to his son O. in fee:” Held, 
that H. I. took an estate for life in the moiety, with remainder 
to his children as tenants in common in fee.—Lees v. Mosley, 
Y.& C. 589. 

2. (Remoteness.) J. H. bequeathed a sum of money to C. H. 
his natural daughter; but in case of her death without lawful 
issue, he willed the money so left to be equally divided betwixt 
his nephews and nieces, ‘‘ who might be living at the time.” 
He also left to C. A. H., his niece, 3,000/.; but in case of her 
death, without issue, to revert back, and be divided betwixt 
his nephews and nieces who might then be living. The res- 
idue of his property he directed to be divided into fifteen shares, 
to be for his other fifteen nephews and nieces, after the deaths 
of their parents respectively. C. H. and all the nephews and 
nieces survived the testator, and C, H. died sometime after, 
under age and unmarried, having made a will bequeathing the 
money: Held, that C. H. took an absolute interest, and that 
the limitation over was void for remoteness. (See Barlow 
Salter, 27 Ves. 479.) —Candy v. Campbell, C. & F. 421. 

3. (Parol evidence.) A. having devised his estates in a par- 
ticular way, directed that a different disposition of them should 
take place in case certain contingent property and effects in 
expectancy should fall in and become vested interests to his 
children. ‘The children being entitled to no contingent inte- 
rests at the date of the will, the Court refused to admit evi- 
dence offered for the purpose of showing that the testator 

13* 
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referred to expectations from particular individuals, which had 
been afterwards realized, as being in effect to add to the will, 
and not to explain it. (Castledon v. Turner, 3 Atk. 257.\— 
King v. Badely, M. & K. 417. 


( Uncertainty.) A testator gave to his executors the sum of 


1000/., upon trust to be invested in the funds of the Bank of 


England during the lives of the survivors or survivor, for the 
widows of J. S. and T. L., to be divided between them share 
and share alike; and appointed two executors. One of the 
widows died in the testator’s lifetime ; the other survived him, 
and received the interest of the 1000/. during her life: Held, 
that the bequest, after the death of the surviving widow, was 
void for uncertainty ; and that the 1000/. sunk into the residue. 
Hoffman v. Hankey, M. & K. 376. 

(Next of kin.) J.B. by his will bequeathed part of the res- 
idue of his property to trustees, in trust for his daughters during 
their lives, and after their respective deceases, for their chil- 
dren, and in case there should be no children of his daughters 
respectively, in trust for such person or persons as should hap- 
pen to be his next of kin according to the statute of distribu- 
tions: Held, that the share of a dauchter who survived the 
testator, but died without issue, went to the persons who were 
the next of kin of the testator, at the time of the daughter’s 
death. (Brindenv. Hewlett,2 M. & K.90; Elmsley v. Young, 
2M. & K. 82.)—Butler v. Bushnell, M. & K. 232. 
(Residuary devise.) Where real estate is directed to be sold, 
and the testator wills that a part of the produce shall be applied 
to a purpose which fails, and the residue of the produce only 
is given over, the heir, and not the residuary devisee, will take 
the sum intended for the particular purpose. (Cruse v. Barley, 
3 P. W. 20.; Jones v. Mitchell, | Sim. and Stu. 290.) —Cook 
v. The Stationers’ Company, M. & K. 262. 

(Same.) Where real estate is not directed to be sold, and 
the residuary devise is not of the produce, but of the corpus of 
the estate; then, if a gift, intended for a particular purpose 
which fails, is to be considered as an exception from the gift to 
the residuary devisee, the heir will take; if it is to be consid- 
ered as a charge only upon the estate devised, the residuary 
devisee will be entitled to the benefit of the failure. (Wright 
v. Hone, 8 Mod. 222; Jackson v. Hurlock, Ambl. 487; Ren- 
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nell v. Abbott, 4 Ves. 802; 2 King v. Denison, 1 v. & B. 
260.)—S. C. 

( Revocation.) A married woman having power to appoint 
personal estate, held in trust for her, by her last will and testa- 
ment, notwithstanding her coverture, made a will in exercise 
of her power during the life of her husband. She survived her 
husband, and afterwards took an assignment from her trustee 
of the personal estate to herself: Held, that the assignment 
did not operate as a revocation of the will. (Dingwell v. Askew, 
1 Cox, 427.)—Clough v. Clough, M. & K. 296. 

(Conditional remainder.) A testator devised his real estates 
to trustees, upon trust that his daughter M. should, until twenty- 
one, if sole and unmarried, receive thereout an annuity of 602, 
and that she should thereafter and until thirty-one, .if sole and 
unmarried, receive a further annuity of 40/.; but in case his 
said daughter should marry without the consent of his trustees, 
then she should only receive an annuity of 50/., and the said 
estate should immediately upon such marriage be in trust for 
the children of M., as tenants in common in tail: and for such 
default of such issue, in trust for the testator’s sister S.; pro- 
vided that if M. should marry with the consent of the trustees 
it should be lawful for them to settle the estates upon M. and 
her husband for their joint lives, and the life of the survivor of 
them, with remainder to the issue of M. in such shares as the 
trustees should appoint, and in default of such appointment, in 
such shares and proportions as were thereinbefore limited. M 
married with consent, and died without issue: Held, that the 
remainder to S. was conditional, depending on M.’s marriage 
without consent, and therefore failed though M. died without 
issue.— Toldervy v. Colt, Y. & C. 621. 
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ABATEMENT. 


(Judgment on plea in.) 


As a general rule the determination of 
any matter of fact on a plea in abatement for the plaintiff, enti- 
tles him to judgment; but if it be determined by inspection of 
the court, the case is excepted from the rule and the judgment 
is to answer over. Johnston vy. Hubbell, et al. Wright, 69. 


ABSENCE. 


1 


wo 
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(Of Seaman—Entry of in Log-book.) To justify the for- 
feiture of a seaman’s wages for absence, under the provisions 
of the act of 20th July, 1790, it is indispensable that there be 
an entry in the log-book of the fact, of the name of the sea- 
man, and of his having gone withoutleave. Wood v. Nimrod, 

Gilpin, 86. 

(Forfeiture of seaman’s wages.) Where the departure of the 
seamen from a vessel, before the termination of the voyage, is 
involuntary on their part, or with reasonable cause, or with the 
apparent assent of the master, they do not forfeit their wages. 
Magee v. The Moss, Gilpin, 230. 

(Cruelty of Master.) To justify seamen for leaving a vessel, 
before the termination of the voyage, on account of the cruelty 
of the master, it must be apparent that they could not remain 
without extreme danger to their personal safety. Magee v. 

The Mess, Gilpin, 228. 
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ACCOUNT. 

(Discharge of Surety.) Where a debtor, indebted on sev- 
eral accounts, makes a payment, he may apply it to either ac- 
count; if he does not, the creditor may do so; if neither does, 
the law will appropriate it according to the justice of the case, 
provided there are no other parties interested. Postmaster- 
General v. Norvell, Gilpin, 125. 

ACKNOWLEDGMENT. 

(Certified by foreign magistrate.) Where the execution of a 
deed is proven, an acknowledgment certified by a magistrate 
in another state will be admitted as prima facie from one having 
authority to take it. illespie’s Lessee v. Johnston. et al. 
Wricht, 231. 

ACTION. 

1. (On bond of indemnity.) An action will lie on a bond of in- 
demnity before the amount of the injury is liquidated in a suit 
against the principal. Kilbourn v. Cooke and Eddy, Wright, 
71. 

2. (For trespass by the agents of a corporation.) If a corpora- 
tion cause its agents to commit a trespass, it is lable in an ac- 
tion on the case. Hamilton Co. v. Cin. and Wooster Turn- 
pike, Wright, 603. 

ACTS OF CONGRESS. 

1. (Sea Stores.) Where articles are purchased abroad for a ves- 
sel, to be used as part of her equipment, they are not sea stores 
within the meaning of the act of 2d March, 1799. United 
States v. Twenty-three Coils of Cordage, Gilpin, 304. 

2. (Construction of a Revenue act.) 'The provisions of the act 
of 2d March, 1799, making it penal to sell, alienate or remove 
an empty cask, which had contained foreign distilled spirits, 
before the marks set thereon have been defaced, refer to a sale, 
alienation or removal by the owner to a purchaser or alienee, 
and not to a removal by the person who receives it after a pur- 
chase. United States v. Halberstadt, Gilpin, 355. 

ADMISSIONS. 

1. (Of counsel) The admission of parties are evidence against 
them ; those of counsel in the progress of a cause can only be 
used in that stage of the case in which they are made. The 
State ex rel. v. Buchanan, Wright, 233. 


2, (Same.) Admissions made by counsel in the progress of a 
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case cannot be retracted, except on cause shown by leave of 
court. Seely v. Cole, Wright, 681. 

ADVANCEMENT. 

1. (By an insolvent.) A father may advance his child, but if 
he advance him when he is insolvent, or in contemplation of 
insolvency, the child will be postponed to the creditors of the 
father. Goodell v. Taylor, et al. Wright, 82. 

2. (When—and not a trust.) Ifa parent pay for land, and the 
deed is taken to a child, it will, prima facie, be held an ad- 
vancement, not aresulting trust. Parish, et al. v. Rhodes, et 
al. Wright, 339. 

ADVERSE POSSESSION. 

1. (Proved by defective deed.) A deed defective as a conveyance 
may be used to show a possession adverse. Boal’s Lessee v. 
King, et al. Wright, 223. 

2. (What.) Adverse possession is one which asserts a right to 
the exclusion of the plaintiff’s. Avery’s Lessee v. 
Heirs, Wright, 576. 

AGENT. 

1. (Under general employment.) If a man employ another to 
carry on his business, he constitutes him his agent in the busi- 


Baum’s 


ness, and he is bound by his acts in usual course of the busi- 
siness. Lambert and Pollard y. Carroll, Wright, 108. 

2. (Use of blank signature by.) One giving his agent his sig- 
nature to a blank, sealed or unsealed, with leave to fill up and 
use it to obtain credit, he cannot object that it has been filled 
up different from his intention. Jb. 

3. (Land purchased by.) If an agent purchasing land for his 
principal take the title to himself, he holds in trust for his prin- 
cipal. Tear v. Matthews, Wright, 374. 

4. ( Withholding an account.) An agent withholding an account 

of property sold for his principal, will be charged the highest 

price of such property at the time and place of sale. Christy 

and Liggett v. Douglas, Wright, 485. 

(Adoption of acts of.) Ifone procure goods by the instru- 

mentality of another, by taking the goods he adopts the agency 

Martin vy. Butler. The State v. Perry, 1 Wright, 553, 662. 

6. (Declarations of.) The declarations of agents are not evidence 
against their principals except made in making the contract. 
The State v. Perry, Wright, 662. 


ou 
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. (Declaration of wife—acting as.) If a wife act as agent for her 


husband, her declarations made pending the transaction are 
evidence—but if she merely keep the keys and give or refuse 
her husband money at her own pleasure, that will not constitute 
her his agent. Thomas and Wife v. Hargrave’s Admr. 
Wright, 595. 

( Lien.) Where work or materials, necessary for building, re- 
pairing or supplying a vessel, are furnished on a contract with 
an intermediate agent or person who is not the owner or master, 
neither the workmen and materialmen, nor such intermediate 
person or agent, have a lien on the vessel. J/arper v. The 
New Brig, 1 Gilpin, 542 


Se 


ALIENS. 


1. 


(Conveyance to third persons of real estate, for benefit of.) 
Where an alien, for the purpose of evading the law of the state 
prohibiting him from taking and holding real property, pur- 
chases land and takes a conveyance thereof in the name of a 
third person without any written declaration of trust, a result- 
ing trust will not arise in favor of the purchaser; as equity will 
never raise a resulting trust in fraud of the rights of the state 
or of the laws of the land. Legget v. Dubois, 5 Paige, 114. 
(Cannot hold estate in fraud of law.) ‘The law never casts 
either a legal or an equitable estate upon a person who has no 
right to hold it; although such estate may for the benefit of 
the state, be vested in an alien, until office found by an ex- 
press contract or conveyance. Jb. 


(Surplus proceeds of estate of, in hands of trustees.) Where 
an alien purchases land and takes a conveyance of the same 
in the name of a trustee upon certain express trusts, with 
authority to sell the land to satisfy such trusts, the surplus pro- 
ceeds, if any, belong tothe state by escheat, and may be reach- 
ed by a bill inequity. Jb. 

(Cannot hold real estate, in name of another.) So where 
an alien purchases real estate in fraud of the law of escheat, 
and takes a conveyance in the name of a third person, either 
upon an express and declared, or a secret trust to permit 
thereof, the interest in 
such trust belongs to the state, and may be enforced in its favor 
and for its benefit in a court of equity. Jb. 


the alien to receive the rents and profits 


AMENDMENT. 


(New Count.) 


In an action of debt against one obligor, a 
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declaration setting forth a joint and several bond, cannot be 
amended, by adding a new count, setting forth a joint bond of 
the defendant and another person. Postmaster-General v. 
Ridgway, 1 Gilpin, 137. 

APPEAL. 

1. (From final decree only.) An appeal from the final decree 
only, does not bring before the appellate court, for review, a 
question which has been definitively adjudicated and disposed 
of, by an interlocutory decree or order, previous to such final 
decree. Mapes v. Coffin, 5 Paige, 296. 


« 
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2. (Death of one of parties.) The appellate court ought not to 
proceed to the hearing of a cause upon appeal, after the fact 
of the death of one of the parties is known, until the suit is 
revived, unless it is heard with the consent of those who have 
succeeded to the rights of the deceased party. Vroom v. Dit- 
mas, 5 Paige, 528. 

ARBITRATION. 

1. (Where time for making award is subsequently enlarged.) 

Where a matter in difference between parties is submitted by 

them to arbitration, by their mutual bonds, and a particular 

time is specified in the bonds within which the award is to be 
made and ready to be delivered to the parties, a subsequent writ- 
ten agreement enlarging the time for making the award is valid, 
although not under seal; and an award made within such ex- 
tended time will be as decisive of the rights of the parties, as 
if it had been made within the time originally specified in the 
condition of the bonds. But an action will not lie upon the 
bond itself, if the award is not made within the time specified in 


the condition ofsuch bond. Bloomer v. Sherman, 5 Paige, 575. 


iw 


(Forms must be complied with.) Where, by the terms of a 
submission to arbitration, the award is to be attested by a sub- 
sisting witness, or is required to be made by the arbitrators in 
any other particular form, the award is not made, and ready to 
be delivered to the parties, until such form is complied with. 
—Ib. 


(Submission by one partner. )One partner may submit a part- 


~~ 


nership matter to arbitration for himself and fellows. Wile 0x, 
et al. v. Singletary, Wright, 420. 
ASSAULT AND BATTERY. 


(By husband and wife.) Where husband and wife join in an 
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assault and battery, the husband alone is civilly liable. Sisco 
v. Cheeny and wife, Wright, 9. 

ASSIGNMENT AND ASSIGNEE. 

1. (Special equitable lien created by assignment.) Where the holder 
of a mail contract assigned the same to the complainant, who 
agreed to carry the mail during the continuance of the contract, 
and was to receive therefor all the moneys which should be- 
come payable under the contract, according to the terms there- 
of; and the assignor afterwards gave R. an order upon the 
postmaster-general, for the moneys which might become paya- 
ble upon the contract, to indemnify R. and S. against a re- 
sponsibility which they had previously incurred as his indorsers ; 
Held, that the complainant, by the assignment of the mail con- 
tract, had a specific equitable lien upon the moneys which were 
to be received for carrying the mail under the same; and that 
having the prior as well as the superior equitable right to such 
moneys, R. was bound to pay over to him the amount which 
had been received from the postmaster-general upon such order. 
Bradly v. Root, 5 Paige, 632. 

2. ( When to be averred in a declaration.) 'The assignment of a 
chose in action on which the plaintiff sues, is part of his title, 
and should be averred in the declaration, or it is bad on de- 
murrer. Lowther v. Lacrence, Wright, 180. 

3. (Of judgment.) Judgments at law may be assigned so as to 
pass the equitable right to the money due, and if the drawer have 
notice and after pay the assignor, he does so in his own wrong, 
and will be obliged to pay the holder of the equitable right. 
Patterson v. Wilkinson, Wright, 501. 

ATTORNEY AT LAW. 

1. (Effect of retainer of.) The retainer of an attorney does not 
imply an undertaking to recover judgment, but only the use of 
diligence in the usual course of proceeding. Gallaher and 
Wife v. Thompson, Wright, 466. 

2. (Authority.) His authority will not be questioned at the in- 
stance of a stranger to the record. Bryans v. Taylor, et al. 
Wright, 245. 

3. (Same.) Nor at all, unless he occupy a suspicious attitude 
before the court, as advocating inconsistent interests. Talia- 
ferro v. Porter’s Admr. Wright, 610. 
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. (Fees.) His fees are not included in the term costs. Me 
Donald v. Page, Wright, 121. 

5. (Retainer by married woman.) A retainer by a married wo- 
man to obtain a divorce, will not be presumed made at the 
husband’s request, so as to make him liable. Dorsey v. Good- 
enow, Wright, 120. 

6. (Services rendered by.) If he has rendered services for his 

client without special agreement, he should prove them, and 

may recover the usual compensation for such service, but he 
has no right to claim half the amount recovered because the 
debt was desperate. Christy and Liggett v. Douglas, Wright, 

485. 

(Receiving property for his client.) If he receive property 

from the defendant in satisfaction of his client’s judgment, and 

dispose of it, rendering no account of sales, he may be charged 
the amount he received for it as money. Jb. 

8. ( Testimony of.) He cannot be compelled, and will not be 
permitted to testify what has becn confided to him profession- 
ally, but may relate facts which have otherwise come to his 
knowledge. Rogers, et al. v. Dare, Wright, 136. 

BAILMENT. 

1. ( Without reward.) A bailee without reward is only answer- 
able for gross neglect. Montieth v. Bissell’s Admr. Wright, 
410. 

2. (Same.) He is excused if he take the same care of the bailed 
goods he does of his own; and, if robbed, he may show his 
own allegation of the fact at the time, the search, and prosecu- 
tion of the offender, in evidence. Anderson v. Foresman, 
Wright, 598. 

3. (Money paid to justice of the peace.) Money paid to a justice 

of the peace on a judgment, he holds as bailee without reward, 


~) 


and is only liable for gross neglect. Monteith v. Bissell’s 
Admr. Wright, 411. 
BARRATRY. 


(What.) Barratry is not well defined, but no act is such unless 
committed with with a fraudulent design. Gazzam v. Ohio 
Ins. Co. Wright, 202 

BILL OF EXCHANGE. 

1. (Drawn on a firm before its formation.) A bill drawn ona 
firm in anticipation of its formation, if accepted by the partner- 
ship, binds them. Westcott v. Price, Wright, 220. 
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2. (Same.) But if the plaintiff was a member of the accepting 
firm, he cannot sue his co-partners at law. Jb. 

3. (Discharge of one of the acceptors.) A discharge of one of 
several partners accepting a bill, discharges them all. 10. 

4. (Client's order on his attorney—not.) An order by a client 
upon his attorney to pay out of moneys collected, is not a bill 
of exchange requiring mercantile notice of non acceptance, &c. 
Crawford v. Cully, Wright, 253. 

5. (Damages.) Where a billof exchange, properly drawn by an 
authorized agent on the head of a department, is permitted by 
him to be protested for non-acceptance and non-payment, under 
a mistake of a fact concerning it, the agent is entitled toa 
credit for the damages paid by him in consequence of the pro- 
test. Armstrong v. The United States, Gilpin, 427. 

BILL OF LADING. 

1. (Affected by usage.) A bill of lading is the contract of the 
parties—it is affected by the usage of the trade, but not by any 
oral understanding in opposition to its terms. Lawrenre v 
McGregor, Wright, 193. 

2. (Memorandum on margin.) A memorandum on its margin, 
made at the time of execution, touching the mode of carrying, 
will be regarded as part of it. 0. 

3. (Carriers’ right to detain under.) The agreement in a bill 
of lading to deliver to the consignee, he paying freight, author- 
izes the carrier to detain the goods until the freight is paid. 
Goodman and Ashton vy. Stewart, Wright, 216. 

BILL OF REVIEW. 
1. (Nature of.) On a bill of review, chancery acts as a court of 
error on its own proceedings—it will look to the case in the 
record and not regard the evidence before the court at the hear- 
ing, to see if it may not come to a different result—the ques- 
tion is upon the bill, pleadings and decree, and if the plead- 
ings authorize the decree, it will not be set aside. Marvin v. 
Trumbull, Wright, 286. 

. (When of course—and when by leave.) If the bill be predicated 
on errors appearing on the record, it may be filed of course ; if 
for new matter, not appearing, it is only filed on leave of court ; 
but no order to stay proceedings on the former decree will be 


made without cause shown. St. Clair’s Admr. v. Piatt, et al. 
Wright, 532 


wn 











160 Digest of American Cases. [ April, 
BLACKS AND MULATTOES. 


( What.) The term, white children, in the school laws describes 
blood, not color—persons having more than one half white 
blood, in legal contemplation, are white. Williams v. School 
Dist. 6, Wright, 578. 

BOND. 

1. ( Time of execution of.) If the evidence as to the time of ex- 
ecuting a bond is balanced, the date will be held to show the 
time. Allen v. Rhodchaugh’s Adm’r. Wright, 322. 

2. (Sealing and delivery.) It is the sealing and delivery of a 
bond that makes it obligatory, not the signature. Mason, et al. 
v. Montgomery, Wright, 723. 

3. ( Of partnership, with but one seal.) Bonds given by a partner- 
ship, with but one seal is the obligation of the partner sealing 
it. Button, et al. v. Hampson, et al. 193; Ford, for Patter- 
son v. Haft, et al. Wright, 118. 

4. (Alteration of.) An alteration of a bond with the obligor’s 
consent does not vitiate it. Spencer v. Buchanan, Wright, 
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(Filled up by co-obligor.) A mere money bond sealed and 
delivered to a co-obligor, who fills it up before its delivery to 
the obligee, is valid, and the filling held as authorized. Jb. 
(Delay to sue co-obligor.) Itis no defence to a suit on a bond 
that a co-obligor had property, which has been lost by delay to 
sue. F. Bank of Columbusv. Bartlet, 741 ; Stanley, for &c. 
v. Lucas, et al. Wright, 34. 

(Evidence of its acceptance.) The reception and detention 
of an official bond, by the postmaster-general, for a considera- 
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ble time, without objection, is sufficient evidence of its accept- 
ance. United States v. Norvell, Gilpin, 120. 

BOUNDARIES. 

1. (Settlement of.) In settling the boundaries of land, admitted 
or ascertained corners, calls, or lines, will control course and 
distance. Alshire’s Lessee v. Hulse, Wright, 170. 

2. (Same.) The real question in such cases generally is, where 
were the lines actually run. J. 

3. (Location of deed.) In locating a deed upon the ground, the 
rule is to rely, 1. on the actual lines originally surveyed—2 
on lines run from acknowledged calls or corners—3. on lines 
run according to the course and distance named in the deed. 
Avery’s Lessee v. Baum’s Heirs, Wright, 576. 
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4. (Occupation under agreement of.) If a boundary line be- 
tween adjoining proprietors of be agreed upon, and they occupy 
accordingly, they are bound by it: but if, without agreement, 
they merely occupy to a supposed boundary, which is found no 
to be the true one, they are not concluded. Jb. 

CABBAGING. 

(What.) A tailor’s cabbaging may amount tolarceny. Dough- 
erty v. Miller, Wright, 36. 

CHARACTER. 

1. (Of witness.) The bad character of a witness impeaches his 
credit, not merely his bad reputation. Wilson v. Runyon, 
Wright, 651. 

2. (Same.) Those acquainted with his character may give their 
opinion of it. Character is conduct, exists without reputation 
abroad, and must be true, while reputation may be false. 
Seely v. Blair, Wright, 683. 

3. (Of public officers and candidates.) 'The character of public 
officers and candidates may be freely canvassed, not calumni- 
ated—if the law sanctioned such a course, it would drive good 
men from office and place the government in the hands of the 
profligate and worthless. 16. 

CHARITY. 

( Will not grow into a right.) Where one from charity assists a 
poor man to erect a house on his land, and suffer him to occupy 
it free of rent; that will not confer upon the occupant a right 
to a conveyance for the land. Allen v. Rhodebaugh’s Admr. 
Wright, 322. 

‘HATTELS. 

( Tender of.) Ifthe contract be to deliver specific articles, the 
tender is equivalent to a delivery, as it regards the right to re- 
cover. Strong v. Watrous, Wright, 373. 

COLLISION. 

(Careless or wanton.) If injury result from the careless or wan- 
ton collision of boats, the carrier is liable to the shipper, and 


_ 


must look to the aggressor. Lawrence v. McGregor, Wright, 
193. 

COMMON CARRIER. 

1. (Duty of.) A common carrier is bound to pursue the usual 
course of the navigation, and if he deviate and loss ensue, he 
will not be excused while out of the course, even for a loss re- 
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sulting from inevitable accident. Lawrence v. McGregor, 
Wright, 193. 

2. (Same.) The navigator is bound not to expose the freight to 
extraordinary peril, if, therefore, there be two ways known to 
the navigation, one more perilous than the other, he takes the 
most perilous at his own risk. Jb. 

CONDITION. 

1. (Of defeasance.) A condition of defeasance is part of the 
contract, whether attached to it, or separate. Barny v. Dim- 
mitt’s Admr. 44; Fallis v. Griffith, Wright, 303. 

2. (Covenant—not.) But a covenant of the same date with the 
deed, in which the grantee stipulates to reconvey at an agreed 
price, if certain improvements on the land should not be com- 
menced, in a given time, is not a condition of the grant. 
Cunningham’s Lesee v. Harper, Wright, 366. 

3. (Not to sue.) A condition in a note not to sue for five years, 
if the maker is not found within two hundred miles of the place 
of making it, is good. Chittenden v. Ensign, Wright, 721. 

CONDITION PRECEDENT. 

(Implied.) If the contract be to perform work on a frame barn, 
and no place is designated for its performance, the employer 
is bound first to provide a frame on which the work may be 
done and give notice. Wilder v. Little, Wright, 388. 

CONSIDERATION. 

1. (Of bond.) Consideration need not be averred in a suit upon 

a bond. Reddish’s Exr. vy. Harrison, et al. Wricht, 221. 

(Executed agreement.) And the court will not inquire into 

the consideration of an agreement, which the parties have 
executed. Beverv. Butler and Hull, Wright, 367. 

3. (Forbearance to sue.) Forbearance to sue a note not negotia- 
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ble by the assignee of it, is good consideration for a promise to 
pay him the debt. Ford v. Rehman, 434; Bank of Muskingum 
Carpenter's Admr. 1 Wright, 729. 

4. (Forbearance to assert alien.) So is a forbearance to assert 
a lien on a personal chattel for a promise by one interested to 
avoid to pay the lien. Nicholson v. May and Barnet, Wright, 
660. 

CONSTRUCTION. 

1. (Of contract for mechanical labor.) A contract to construct 
a steam boiler and put it up so as to be equal to the first class 
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of engines, does not oblige the party to construct the other part 
of the engine James v. Bostwick, Wright, 143. 

2. (Same.) Butifthe term, boiler, have a technical meaning, 
known to the parties, by which it is used to describe an entire 
engine, proof may be given of that meaning. Ib. 

3. (Good work.) Good work means that kind of work which 
under the circumstances of the contract, would be commonly 
held good at the time and place of the work and the price. 
Carter v. Adams, Wright, 471. 

4. (Good and sufficient deed.) For a good and sufficient deed, is 
for one in fee simple with covenants of warranty. T'remain v. 
Lining, Wright, 644. 

CONSTRUCTIVE PRESENCE. 

( What.) One keeping guard while others do a criminal act, is, 
by construction of law, present, and responsible as principal. 
The State v. Town, Wright, 75. 

CONSTRUCTION OF LAWS AND WRITINGS. 

1. (Chain-links.) To authorize the entry of small pieces of bolt 
iron, under the name of ‘chain links,’ it must be proved that 
they have been previously known in commerce by that name. 
United States v. Sarchet, Gilpin, 283. 

2. (Bar tron.) Where a piece of bar or bolt iron has been 
changed by subsequent nranufacture, it ceases to be subject to 
duty as such, although it may not have become a new and dis- 
tinct manufacture, or assumed a new name or use. United 
States v. Sarchet, Gilpin, 291. 

CONTEMPT OF COURT. 

1. (Mustering militia.) It is a contempt of court to muster a 
body of militia so near the court as to disturb its deliberations. 
The State v. Goff, 78; The State v. Coulter, et al. Wright, 
421. 

2. (By counsel.) Hasty expression of counsel under excitement 

will be overlooked when no contempt was intended. Sf. 

Clair’s Admr, v. Piatt, et al. Wright, 532. 

(By witness.) An attachment for contempt against a witness 

has, for its object, the punishment of the witness, not the redress 

of the party injured. The State v. Nixon, Wright, 763. 

4. (Same.) Ifa party give his witness leave of absence and he 

goes, the witness is not in contempt, and if attached, will be 

discharged at the costs of the party. Jb. 
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CONTRACTS. 
1. (How interpreted and enforced.) Contracts are interpreted 
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according to the laws of the country where made and to be 
performed, but enforced in conformity with the laws of the 
country where the remedy is sought. Lowther v. Lawrence, 

180; Logue v. Smith, Wright, 10. 

(By partners under the seal of one.) A contract by partners 
under the seal of one only, in law binds the partner sealing ; 
though in equity it binds both partners. James v. Bostwick, 
142; Button, et al. v. Hampson, Wright, 93. 

( Written—character of.) Written contracts are supposed to 
embody the agreement of the parties, and close their oral nego- 
tiations—mistakes in, cannot be corrected at law, nor can they 
be explained except for latent ambiguity. Edwards v. Rich- 
ards, 597; Kennedy v. Umbaugh, 327; The State v. Perry, 
Wright, 662. 

(For specific chattels.) On contracts for specific chattels, 


tender and refusal is equivalent to a delivery, and the plaintiff 


may retain the chattels for the defendant, at his risk and re- 
cover the full value ; or he may sell them and recover the dif- 
ference between the sale and contract price, but if he keep or 
sell and does not account, he will be held to have realized the 
market value, and will only recover the difference between that 
and the contract price Hadley v. Pugh, et al. 554; Strong 
v. Watrous, Wright, 372. 

(Between passenger and master.) A contract between a pas- 
senger and the master of a vessel for the passage, is a personal 
contract, not cognizable in the admiralty. Bracket v. The 
Hercules, Gilpin, 191. 

(Shipping articles.) Shipping articles for a voyage ‘from 
Philadelphia to Gibraltar, other ports in Europe, or South 
America, and back to Philadelphia,’ authorize a voyage direct- 
ly from Gibraltar to South America, without proceeding to any 
intermediate European port, but not a return afterwards from 
there to a European port. Douglass v. Eyre, Gilpin, 149. 
(Parol Evidence.) Where the shipping articles specify the 
wages of the mate of a vessel, he cannot give parol evidence 
of an agreement to allow him other compensation. Veacock 


v. M’Call, Gilpin, 329. 


8. (Wages on board a steam-boat.) A contract for wages on 
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board of a steamboat, plying between ports of adjoining states, 
on a navigable tide river, may be enforced by a suit in rem, in 
the admiralty. Wilson v. The Ohio, Gilpin, 505. 

9. (Shipping articles amended by parol evidence.) Where ship- 
ping articles have been signed by a seaman and delivered to 
the master, and the amount of wages is omitted by mistake or 
accident, without fraud, it is competent to either party to show, 
by parol testimony, what the contract was in relation to wages. 
Wickham v. Blight, Gilpin, 455. 

CORONER’S INQUEST. 

(How far evidence.) A coroner’s inquest is not evidence against 
the person accused of murder. The State v. Turner, Wright, 
20. 

COSTS. 

1. (Where party has no interest.) Where a party in the suit 

has no interest in a question which is brought up on an appeal 

by another party, the party who has no interest in the question 
can neither be charged with nor allowed costs upon such ap- 

peal. Bulkley v. Van Wyck, 5 Paige, 536. 

(Different defendants appearing by one solicitor.) If dif- 

ferent defendants appear by the same solicitor, and there are 

no conflicting rights or disputed facts between them to render 
separate answers necessary, the solicitor will only be allowed 

on taxation for one answer. Lloyd v. Brewster, 5 Paige, 87. 

3. (Legal signification of.) The term costs, has a legal significa- 
tion, and only includes taxable costs. McDonald v. Page, 
Wright, 121. 

4. (Nature of.) They are supposed to be paid by each party as 
their services progress, and the successful party recovers back 
what he has incurred, in his judgment—this judgment is not 
in favor of the officers of court, but the party. Naper v. 
Bowers, Wright, 692. 

5. (Ordered to be paid.) Costs ordered to be paid in the pro- 
gress of a cause are not included in the judgment—the pay- 
ment isenforced by attachment. Kellogg v. Graham, 87 ; Na- 
per v. Bowers, Wright, 692. 

COURTS, OF U. STATES, CIRCUIT AND DISTRICT. 

1. (Jurisdicton.) Where a circuit court of the United States 
has jurisdiction of a cause, the court of chancery of a state 


will not inquire into the regularity of its proceedings as to mere 
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matters of practice, in a new suit founded upon the decree of 
such circuit court. Bates v. Delavan, 5 Paige, 299. 

(Same.) Where a citizen of New York brought a suit at law 
in the circuit court of the United States for the district of Ver- 
mont, upon two promissory notes given for a part of the consid- 
eration money on the purchase of land; and the defendant 
thereupon filed a bill in equity, in the same court, not only as 
a defence to the suit upon the notes, but also to set aside the 
sale, and to have the purchase money which he had already 
paid refunded, and to have another note delivered up ; and pro- 
cured the subpeena to be served on the attorney of the plaintiff in 
the suit at law, who was then out of the jurisdiction of the court 
and refused to appear to the suit in equity; and who had also 
withdrawn the suit upon the notes, as soon as the subpeena had 
been served on his attorney ; and the complainant in the equity 
suit proceeded to take his bill as confessed against the defen- 
dant therein, for want of appearance upon such substituted ser- 
vice, and thereupon obtained a decree for the delivering up and 
cancelling of the notes, and also for the repayment of the pur- 
chase money which had been paid on the sale; Held, that the 
circuit court had no jurisdiction over the person of the defen- 
dant in the equity suit, so as to authorize such court to make a 
personal decree against him, for the repayment of the purchase 
money received on the sale of the land, or for the delivering up 
of the third note upon which no suit had been commenced by 
him in the circuit court. 6 


3. (Object of.) The objects of courts isthe peace of society, and 


the trial of real questions between parties, and they will not 
listen to fictitious or indecent inquiries. Loughead v. Barthol- 
omew, Wright, 90. 


COURT OF RECORD. 


l 
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. (What.) A court of record is one the history of whose pro- 


ceedings is perpetuated in writing. Adair’s Admr. v. Rogers’s 


Admr. Wright, 428. 


. (Same.) Or one having a common seal, proceeding accord- 


ing to the course of common law, and preserving its acts of re- 
cord, Hubbell v. Baldwin, Wright, 86. 


3. (Justices court.) Justices courts are quasi courts of record 


Adair’s Admr. v. Rogers’s Admr. Wright, 42%. 


4. (Same.) Courts of record are empowered to enforce awards 
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by rule—but justices do not so act. Hubbell v. Baldwin, 
Wright, 86. 

COVENANTS. 

1. (Mutual.) Where the acts are simultaneous and each the 
consideration of the other, the covenants are mutual, and if 
either party would sue, he must first perform or tender, &c. 
Hounsford v. Fisher, 580; Halloway v. Davis, Wright, 130. 

2. (To do—before—is not—on.) 'To do an act before a day, is 
not performed by doing the act on that day. Jb. 

CUSTOM, 

( What—to be recognised.) A custom to be recognised, as affect- 
ing contracts must be ancient, accord with law, have continued 
without interruption, be certain, reasonable, consistent, compul- 
sory, peaceably acquiesced in, not contrary to the public good, 
or injurious to the many and only beneficial to few. What 
facts constitute a custom is matter of law. Somerby v. Tappan, 
Wright, 570. 

DAMAGES. 

1. (Compensatory.) Compensatory look to make the parties en- 
tirely whole for the injury sustained ; they neither contract nor 
expand in respect of the ability of the defendant. Sexton v. 
Todd, 316; Somerby v. Tappan, 225; Cutler v. Doty, 200; 
Stephens and Wife v. Handley, Wright, 121. 

2. (Exemplary.) Exemplary damages are assessed with a view 
to the ability of the defendant to pay. Stephens and Wife v. 
Handley, Wright, 121. 

3. (dn slander.) In slander for words of heat and passion, merely 
nominal. Seaton v. Cordray, Wright, 104. 

A. (In trover.) In trover, if the article be of determinate value, 
as money or merchandize, the value at the place of conversion 
at any time between the conversion and the suit, with interest— 
if of little intrinsic value, as family pictures, and the taking was 
wanton, exemplary damages may be given. Waring et al. v. 
Moreton, et al.380; Woolsey v. Seely, et al. Wright, 360. 

5. (Same.) The increased value resulting from the labor of the 

defendant should not be added. Jb. 

(In replevin.) In replevin, for the plaintiff, to compensate 
the deprivation of possession—for the defendant, to make good 
the loss of the use, or the value of the chattel, as the case shows 
a mere right to possession or property in him. Woods v. Green, 
503 ; Thorton v Sprague, Wright, 645. 
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. (Pilot.) Where a steamboat was hired forthe purpose of towing 


a vessel, to which she was fastened, and both were under the 
direction of a licensed pilot, the owner of the steamboat is not 
entitled to damages on account of injury sustained in the 
course of the navigation, and not caused by undue negligence 
of the pilot. Reeves v. The Constitution, Gilpin, 584. 


DATE. 


(How far evidence.) The date of a sealed instrument is only 


prima facie evidence of the time of its execution. Green T. 
&c. v. Robinson, Wright, 435. 


DEBTOR AND CREDITOR. 


1. 


(Agent of an insolvent.) Where R., who had failed in busi- 
ness, employed W. to compromise with his creditors, and au- 
thorized him to offer fifty cents on the dollar upon such com- 
promise, and W., while acting as such agent, purchased sev- 
eral notes of R. at that rate, upon his own account, and after- 
wards sold such notes to J. and H. for the whole nominal amount, 
after they became due; Held, that J. and H. could not be per- 
mitted to recover more than fifty per cent. upon the amount of 
such notes ; Held, also, that W. was a proper party to a bill in 
chancery filed by R. against J. and H. to stay the proceedings 
at law on such notes upon the payment of what was equitably 
due thereon as between R. and W. Reed v. Warner, 5 Paige, 
650. 

(Property of legatee in legacy.) Where a legacy was be- 
queathed absolutely to the legatee, but by the will the executors 
were directed to retain it in their hands and’ put it on interest, 
and to pay the annual interest to the legatee for life, unless he 
should by a legal written instrument require the payment of 
the principal of the legacy to himself, in which case the whole 
was to be paid to him; with power to the legatee to dispose of 
the legacy by will if he did not receive it in his lifetime, and 
to be paid to his heirs if he did not receive it himself, or dispose 
of it by his will at his death; and the testatrix, by her will, de- 
clared that neither the legacy nor the interest thereof should be 
liable to any of the creditors of the legatee, for the payment of 
his debts; Held, that the absolute power of the legatee to com- 
pel a payment of the legacy to himself, was such a beneficial 
power as would pass to his assignees under the title of the re- 
vised statues relative to the assignment of the estates of non- 
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resident, absconding, insolvent or imprisoned debtors; and that 
the legacy might be reached by a creditor’s bill, and applied in 
satisfaction of a judgment against thelegatee. Hallet v. Thomp- 
son, 5 Paige, 583. 

(Assignment for benefit of creditors.) Although an assign- 
ment for the benefit of creditors is fraudulent as to those who 
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do not assent to it, the assignees are not answerable for the pro- 
ceeds of assigned property actually paid to bona fide creditors 
of the assignee, pursuant to the assignment, before any others 
have obtained either a legal or equitable lien on such property 
or the proceeds thereof. Ames v. Blunt, 5 Paige, 13. 
4. (Same.) But if the assigned property was such as might be 
seized and sold on any execution, it seems it might still be 
levied on in the hands of a purchaser from the assignees, pro- 
vided he had either actual or constructive notice of the fraud 
at the time of his purchase. Jh. 

(Distribution of surplus in the Registry of the Court.) 
Where a surplus remains in court, after the sale of a vessel by 
a proceeding in rem in the admiralty, a party, having a lien or 
appropriation of the vessel precedently legally fixed, may claim 
a distribution of such surplus, although his original demand 
was not such as could be proceeded for in the admiralty.— Har- 
perv. The New Brig, Gilpin, 549. 

DECEASED WITNESS. 


(Evidence of.) What a deceased witness swore to on a former 
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trial cannot be related in evidence except in the language of 
the former witness—the minutes of the judge are not evidence 
of hiswords. Bliss v. Long, 357 ; Simthv. Smith, Wright, 643. 

DECREE. 

( Where there is also a judgment.) <A decree for the same debt for 
which there is a judgment enjoined, is cumulative, one is not 
merged in the other. Utter v. Walker’s Admr. Wright, 46. 

DEDICATION. 

1. ( What.) The mere making a plat of an addition to a town, 
is not of itself a dedication of the streets to the public. Bailey 

v. Copeland, Wright, 150. 

2. (Same.) But the laying off a town, making a plat, recording 
and selling lots, does dedicate the streets and public grounds to 
the public—though an acknowledgment is necessary to vest the 
fee in the county. Jb. 
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DEEDS AND GRANTS. 


1. (Law of.) The plain common sense of the language used in 
a deed is the law of the conveyance. Hay’s Lessee vy. Storrs, 
Wright, 712. 


. (When mortgaged.) Deed absolute on its face may be a mort- 
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gage—whether so or not depends on its object, if given as se- 
curity it is a mortgage whatever its form. Miami Ex. Co. v. 
Bank U.S. et al. Wright, 249. 


3. (Good and sufficient.) A good and sufficient deed is one in fee 
simple with covenants of warranty. Tremain vy. Liming, 
Wright, 644. 

4. (Defeasance in.) A defeasance to a deed separate from it 


may be regarded as part of it. Barney v. Dimmitt’s Admr. 
Wright, 44. 

5. (Executed on Sunday.) 'The grantor of a deed cannot avoid 
it because executed on Sunday—that the parties have violated 
the Sabbath, is no reason for committing the additional sin of 
violating their faith pledged on that day. Swisher’s Lessee v 
Williams’ Hi irs, Wright, 75 t. 

DEVIATION. 

1. (Of master of boat. If the master of a boat deviate from 
the usual course of the river navigation, and loss result, the in- 
surer is exonerated. Jolly’s Ex. v. Ohio Ins. Co. Wright, 539. 

2. (Same.) He cannot exercise his discretion upon the subject 
Ib. 

3. (A carrier.) Deviation by a carrier, or the exposure of the 
freight to extraordinary risks, throws upon the carrier the loss. 
Lawrence v. McGregor, Wright, 193. 

DISCHARGE, 

1 .(Of endorser.) Discharge of an endorser on a note does not 
affect the liability of a prior endorsér, or ‘the maker. Perry 
v. Carneal and Wright, Wright, 197. 

2. (Of one partner.) If the holder of a bill discharge one of a 
partnership accepting it, he discharges the whole. Westcott 
v. Price, Wright, 220. 

DISCOVERY. 

(When it will not be compelled.) A court of chancery, on a bill 
of discovery, will not compel a party to produce evidence which 
would subject him to forfeiture. United States v. Twenty-eight 
Packages, Gilpin, 312. 
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DISTRIBUTION. 

1. (Half blood and full blood.) Where the decedent, at the 
time of her death, left no relatives in the direct line of ascent 
or descent, and her nearest collateral relations were an aunt of 
the half blood of the decedent’s father, and another aunt of 
the full blood on the side of the mother; Held, that the two 
aunts were entitled to share equally in the distribution of the 
decedent’s personal estate. Hallet v. Hare, 5 Paige, 315. 

. (Same.) In successions to personal estates, relatives of the half 
blood, in equal degrees of cognation to the intestate, take equally 
with relatives of the whole blood ; and they also take by rep- 
resentation, where representation would be allowed among rel- 
atives of the whole blood.—Jb. 

DIVISION OF THE COURT. 

1. (On motion.) Where the court is equally divided, the motion 

before it fails. Womeldorf v. Steinbergen, Wright, 41. 

2. (On objections.) If on objections to the admission of evi- 
dence, the testimony is admitted. James v. Bostwick, Wright, 
143. Shultz’s Lessee v. Moore, Wright, 280. : 

3. (Same.) But if such division let in evidence that should have 
been rejected, it is error. Leavitt v. Murray, Wright, 707. 

DOLLAR. 

(Signification of.) The term dollar has a legal meaning which 
cannot be explained by oral evidence. Worth v. Wilson, 
Wright, 162. 

DOWER. 

(Conveyance of before admeasurement.) Conveyance of dower 
before admeasurement by a widow, is not void, nor will it be 
set aside at the instance of a purchaser who has entered and 
enjoyed—all he can ask is to have his title perfected. Todd 
v. Beatty, Wright, 461. 

DRUNKARDS, HABITUAL. 

(Power of court of chancery over.) 'The court of chancery has 
the custody and control of the person as well as of the estate of 


wo 


an habitual drunkard, and can exercise that control by means 
of a committee, as in the case of a lunatic. Matter of Lynch, 
5 Paige, 120. 

DRUNKENNESS. 

1. (No excuse.) Drunkenness is voluntary insanity, and will 
not excuse from crime. Turner's case, 20; Thompson’s case, 
Wright, 617. 
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2. (Of obligor or grantee.) If the obligor of a bond, or the 
grantee of a deed executed by a man made drunk for the pur- 
pose by the obligee or grantee, the deeds are void. Barney v. 
Dimmitt’s Admr. 44; Wood’s Lessee v. Pindall, Wright, 507. 

DUTIES ON GOODS IMPORTED, &c. 

( Debenture Certificates.) Where debenture certificates are given 
for goods bonded and subsequently exported, if the bond given 
for the duties is not paid, and a suit is subsequently brought 
thereon, the debenture certificates should be applied in part 
payment, as of the time when the bond fell due, so that interest 
shall not be charged upon any greater sum than the balance 
remaining due upon the bond, after deducting the amount of 
the certificate. Morton v. Ludlow, 5 Paige, 519. 


EMINENT DOMAIN. 


( Limitation of right of.) The right of eminent domain does not 
authorize the government to take the property of one citizen 
and transfer it to another, even for a full compensation, if the 
public interest will not be promoted by such transfer. But the 
legislature is the sole judge as to the expediency of making 
police regulations, interfering with the natural rights of the cit- 
izens of the State ; and as to the expediency of exercising the 
right of eminent domain, for any public purposes. Varick v. 
Smith, 5 Paige, 137. 

ENDORSER AND ENDORSEE. 

1. (Blank endorsement—guaranty.) If the note be endorsed 
in blank, and the holder write a guaranty over the signature, 
he must abide by the contract of guaranty while it exists, and 
cannot resort to the common counts. Crandall v. Cuyler, 
Wright, 480. 

2. (Endorsement by one endorsee to another.) If a note is en- 
dorsed to two, one of them can endorse to the other his inter- 
est, who thus acquires a legal right tothe whole. Logue v. 
Smith, Wright, 10. 

ESCROW. 


( What.) Is a conditional delivery of an obligation to take effect 
on the happening of some event consistent with the instrument 
—a condition of delivery repugnant to the contract,whose ob- 
ject is to vary its terms, is no escrow. The State v. Perry, 


Wright, 662. 
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ESTOPPEL. 

(Must be pleaded.) An estoppel must be pleaded, or the court 
will not notice it—a demurrer does not raise an estoppel. Har- 
ris v. The Protection Ins. Com. Wright, 548. 

EVIDENCE. 

1. (Decree of court of equity.) The final decree of a court of 
equity may be given in evidence, in another suit, although such 
decree has not been formally enrolled. Bates v. Delavan, 
5 Paige, 299. 

2. (Partnership.) Where one partner assigns all his interest in 
the demands and effects of the firm to his copartner, and the 
latter brings an action at law, in the name of both, for a copart- 
nership demand, the defendant in such action cannot, on the 
trial at law, examine the assignor as a witness, neither can he 
give in evidence admissions, or the answer of the assignor to a 
bill of discovery, made subsequent to the assignment and notice 
thereof to prove a set-off, or establish any other defence in such 
action. Norton v. Woods, 5 Paige, 249. 


o* 
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(Admissions under a mistake of law.) The admissions of a 
person in possession of land, made under a mistake of law, and 
which are wholly inconsistent with his written evidence of title, 
cannot be received for the purpose of destroying his title to the 
land. Hawley v. Bennett, 5 Paige, 104. 

4. (Defendant upon preliminary fact.) Evidence dependent 
upon a preliminary fact is inadmissible until the preliminary 
fact is proven—as the loss of a paper before its contents are 
proven. Reed, for Polly v. M’Grew, 105; Swearingen's 
Lessee vy. Swearingen, 111; Taylor's Admr. vy. Colvin, 
Wright, 449. 

5. (Of a Wife.) Of a wife are not evidence against her husband, 
unless she was acting as agent and made them in performing 
the agency. Thomas and Wife v. Hargrave, Wright, 595. 

6. (Of one partner.) Of one partner are evidence against another 
partner, in contracts. Somerby v. Tappan, Wright, 570. 

7. (Of vendor.) Of a vendor at and before sale, are admitted 
against his title. Ritchie v. Martin, Wright, 441. 

8. (Of bailee.) Those of a bailee without reward—that he has 

been robbed, and a consequent search, prosecution, &c. are 


admissible. Anderson v. Foresman, Wright, 598. 
15* 
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9. (Of an intestate.) So are those of an intestate, or of any one 
of the common source of title to the parties. Ritchie v. Martin, 
Wright, 441. 

10. (Of Corporators.) Of individual corporators not officers are 
not admissible against the corporation. Hogg v. Zanesville C. 
and M. Co. Wright, 139. 

11. (Of persons competent as witnesses.) Of persons competent as 
witnesses are inadmissible. Richardson v. Hughes, 648 ; 
Landis v. Dayton, et al. Wright, 659. 

12. (Of public officers.) Of public officers will not bind the state, 
unless made in the discharge of the precise act in controversy 
The State v. Perry, Wright, 662. 

13. (Of a party.) The admissions of a party are evidence 
against him on a quo warranto, his declaration that he had 
admitted or would admit, all that was necessary, is not—the 
admissions of counsel operate only upon the question in which 
they are made. The State v. Buchanan, Wright, 233. 

14. (Agreements of counsel.) The court will not control the 
courtesy of counsel in admitting evidence, or enforce their oral 
agreements as to evidence.—Jb. 

15. (Become incompetent.) But if the evidence has become incom- 
petent since admitted, by reason of a change of the case, the 
jury may be instructed to disregard it. Hopkins v. Sickles, 
Wright, 376. 

16. (Omitted by mistake.) If testimony has been omittedby 
mistake, the court may receive it after the parties have rested. 
Morris’s Admr. v. Bills, 343; Newbraugh v. Curry, Wright, 
511. 

17. (Coroner’s inquest.) ‘The inquest of a coroner is not evi- 
dence against the defendant on trial for murder. The Slate v. 
Turner, Wright, 20. 

18. (Clerk’s certificate.) The clerk’s certificate of the contents 
of an execution and return is received in evidence, though of 
matters forming no part of the record; but independent facts 
relating to the execution are to be proven as other like facts. 
Bank U. States’ Lessee, v. White, Wright, 5). 

19. (Foreign justice.) The transcript of a justice in another 
state, is admitted if certified by him, and has annexed the 
certificate of the clerk under his official seal, that the si 

justice, &c. Kuhn v. Miller’s Heirs, Wright, 127. 
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20. (Same.) On nul tiel record, the transcript of a justice from 
another state, must be authenticated under the act of congress, 
or proven as an examined copy. Silver Lake Bank, v. Hardin, 
Wright, 430. 

21. (Account Books.) Account books of a deceased person, are 
admitted in evidence in favor of the estate, when the best evi- 
dence, as conducing to prove the claim, and are strengthened 
or weakened by the proof that the party kept fair books, had no 
clerk, &c. Bentley's Ad. y. Hallenback, 168; Vanhorn’s Ex 
v. Brady, Wright, 452. 

22. (Same.) A merchant’s book of blank checks with a marginal 
memorandum of checks issued, is not an account book, which 
the party may be sworn to. Wilson v. Goodins, Wright, 219. 

23. (Possession of check.) The possession of a check by the 
bank on which it is drawn, is prima facie evidence of its pay- 
ment. Wilson v. Goodins, Wright, 219. 

24. (To fix a boundary.) Evidence is not admitted to contradict 
a deed, but is proper to fix the place called for as a corner, and 
to locate the deed upon the ground. Alshire’s Lessee v. Hulse, 
170; Lloyd’s Lessee, v. Giddings, Wright, 649. 

25. (Contents of a writing.) Evidence of the contents of a writing 
is not admitted until the writing is first proven to be lost, &c. 
or its non production is accounted for. Clark v. Longworth, 
189; Taylor’s Admr. v. Colvin, 449; John v. John, Wright, 
584. 

26. (Mutilated writings.) The contents of the mutilated part of a 
writing may be shown as the contents of the whole could be if 
lost. Fallis v. Griffith, Wright, 303. 

27. (Records destroyed by fire.) Where the records of a court in 
another state have been destroyed by fire, and supplied under 
a law of the state, a copy of the supplied record has the same 
effect as the original, and is conclusive of what is contained in 
it. Poorman v. Crane’s Admr. Wright, 347. 

28. (Foreign judgment.) The records of a judgment in another 
state, if the party had day in court, is conclusive of what ap- 
pears on its face, and no irregularity in the proceedings will be 
regarded. Goodrich v. Jenkins, Wright, 349. Berry v. Green- 
field, Wright, 348. 

29. (Of orders of court.) Orders of court are entered on its 
journals, and evidenced by them or the records—but an entry 
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on the back of the papers is no evidence of the acts of the 
court. Newcomb’s Lessee v. Smith, Wright, 208. 

30. (To contradict a witness.) It is competent to give in evidence 
the declarations of a witness, contradicting her testimony in 
court. Williams v. The State, Wright, 42. 

31. (Same.) But an impertinent question cannot be asked of a 
witness for the sole purpose of introducing evidence contra- 
dicting the answer.—Ib. 

32. (Of juror.) All witnesses are held credible until impeached. 
Sexton v. Todd, Wright, 316. 

33. (Of deceased witness.) What a witness who is dead testified 
on a former trial, may be given in evidence by one who will 
give his words—the substance of what he said cannot be proven ; 
and the judge’s minutes of his evidence are not admissible. 
Bliss v. Long, 351; Smith v. Smith, Wright, 643. 

34. (Of character for truth.) The rule for examining witnesses 
called as to character, is as follows: to ask of the witness 
called—Have you the means of knowing the general character 
of (the witness) for truth? If the answer be in the negative, 
the inquiry ceases ; if affirmative, then it is proper to ask one 
of the following questions:—From your knowledge of his 
character, would you believe him under oath? or, Is his char- 
acter for truth as good as that of men in general? On cross- 
examination, inquiries may be pushed as to the witnesses’ means 
of knowing the character, &c. Wilson v. Runyan, Wright, 651. 

35. (Of interested witness.) An interested witness is competent 
when called against his own interest. Nicholson v. May and 
Burnet, Wright, 660. 

36. (Same.) A witness whose interest is equally balanced be- 
tween the parties is competent. Reed, &c. v. Mec Grew, 
Wright, 105. 

37. (Partner.) A partner not sued is incompetent to testify for 
the partnership. James v. Bostwick, Wright, 143. 

38. (Administrator's surety.) Security in the administrator’s 
official bond is competent for the administrator. Spencer’s 
Admr. v. Brook, Wright, 178. 

39. (Endorser of writ.) An endorser of a writ for costs is incom- 
petent for the plaintiff. Clark, et. al. v. Kensett, et. al. Wright,480. 

40. (Insolvent plaintiff.) A plaintiff who has become insolvent, 
and assigned to those prosecuting in his name, is incompetent, 

















1837.] Digest of American Cases. 177 


and the assignees cannot release his interest. Harris v. Ohio 
Ins. Co. Wright, 544. 

41. ‘Of witness, voluntarily become incompetent.) That a witness 
has rendered himself incompetent by marrying a woman con- 
nected with the plaintiff’s interest is no reason for admitting 
him to testify, without he releases. Vanhorne’s Ex. v. Brady, 
Wright, 352. 

42. (Of one incompetent in chief:) A witness incompetent to tes- 
tify in chief may give evidence on a preliminary question to the 
court, as of the loss of a paper. /b. Burridge v. Geauga 
Bank, 638 ; Wood’s Lessee v. Pindall, Wright, 507. 

43. (Declarations of party.) A party claiming to recover for a 
quantity of bank notes burnt, is incompetent to prove their 
contents, or his own declarations at the time of the fire. 
Burridge v. The Geauga Bank, Wright, 688. 

44, (Evasion.) A witness on the stand will not be permitted to 
evade an examination as to a paper by putting it out of his 
hands. John v. John, Wright, 584. 

45. (Religious belief.) CQuuere—whether under the constitution of 
Ohio the religious belief of a witness can be called in question 
to determine his competency. Easterday v. Kilborn, Wright, 345. 

46. (Same.) One believing in God, and that he sees him in all 
created things; in a future state of rewards and punishments 
in this life: that he is bound to tell the truth as well without 
oath as with, and that his conscience will condemn him if he 
does wrong, is a competent witness.—Jb. 

47. (Invoice.) An invoice of goods received at the time of the 
purchase, is an item to show the value of the goods, but an 
invoice made by the party offering as a mere guide to his con- 
signee in making sales is not evidence. Jolly’s Ex. v. Ohio 
Tas. Co. Wright, 539. 

48. (Former recovery in trover.) Former recovery may be given 
in evidence under not guilty in trover, and may be rebutted by 
evidence that the recovery was not on the merits. Belts v. 
Mouser, Wright, 744. 

49. (Depositions.) Depositions filed in a case and not used by 
the party taking them, may be used by the other party if they 
contain evidence competent for him to introduce. Wilson v. 
Runyan, Wright, 651. 

50. (Same.) Depositions are only authorized by statute, and its pro- 
visions must be strictly pursued. Bascom v. Bascom, Wright, 632. 
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51. (Same.) The certificate must show that the witness was 
sworn to testify the truth, the whole truth, &c. an affidavit 
drawn up in advance and sworn to is insufficient. Warring v. 
Martin, et. al. 380; Putnam vy. Larimore, 746; Bond, for 
&c. v. Ward, Wright, 747. 

32. (Same.) And be authenticated by the clerk’s certificate, if 
taken out of the judicial circuit where used.—Jb. 

53. (Same.) If the certificate be defective, the magistrate cannot 
amend it at a subsequent time, or make a new one.—lIb. 
747. 

54. (Same.) It is no objection, that they were taken when counsel 
were out of the county attending court. Warring v. Martin, 
et al. Wright, 380. 

55. (Same.) If a paper be referred to in a deposition which is not 
attached and identified, proof must be introduced to identify 
the paper before it can be read. Swisher v. Swisher’s Admr. 
Wright, 755. 

EXECUTORS AND ADMINISTRATORS. 

1. (Costs in action against.) A creditor may file a bill in chan- 

cery against the personal representatives of his deceased debtor, 
at any time after they have accepted the trust. But as they 
have one year for the settlement and adjustment of claims, and 
for the collection of debts and the getting in of the estate, so as 
to enable them to make a proper distribution according to the 
statute, the complainant will not be allowed his costs in a suit 
commenced within that time, unless such suit was necessary 
for the preservation of the estate. Butts v. Genung, 5 Paige, 254. 
.( What fund liable for debts.) Personal property of the testator, 
which is not legally and effectually disposed of by his will, is 
the primary fund for the payment of debts, although he has 
directed the debts to be paid out of the rents and profits of his 
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real estate ; unless it is evident, from the terms of the will, that 
the testator contemplated the event of his dying intestate as to 
some of his personal estate, and intended to exempt it from the 
payment of debts, for the benefit of those who might be entitled 
to it under the statute of distributions. Zawley v. James, 
5 Paige, 318. 

3. (Effect of charging secondary fund.) 'The mere charging of 
a secondary fund with the payment of debts, does not exempt 
the primary fund, or postpone its application, unless the inten- 
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tion of the testator, to exonerate it, for the benefit of the resi- 
duary legatee, or some other person, is manifest. And where 
an intention is manifested by the testator to exonerate the pri- 
mary fund, for the benefit of the residuary legatee, a lapse of 
the residuary bequest restores the residuary fund to its primary 
liability for the payment of debts.—Jb. 

(Personally liable.) If an executor make himself personally 
liable by bond for his testator’s debts, and takes no steps to 
convert the realty into assets, equity will leave him to his lia- 
bility. Leslie v. Willey and Wife, Wright, 145. 


5. (Sale by.) A sale by an administrator of his intestate’s lands 
to pay debts, divests the heirs of title, and the land cannot 
afterwards be subject to the intestate’s debts by scire facias 
against the heirs—the proceeds of sale are marshalled assets 
for the lien holders and creditors. Miami Ex. Co. v. Holly's 
Heirs, Wright, 226. 

6. (No power to create a trust.) An administrator has no power 
to create a trust; he cannot transfer his intestate’s lands to a 
trustee for the heirs and such creditors as they may select to 
pay, such transfer, though made under cover of an order of a 
Court of Probate, is void. _ Piatt v. St. Clair’s Heirs, et al. 
Wright, 261. 

7. (How to collect and pay money.) A mere power to collect and 
pay money terminates with the life of the person to whom it is 
given—and if his administrator receive the money it is so much 
in his hands as an individual, for the owner. Johnson vy. 
Johnson's Admr. Wright, 594. 

EXCEPTION. 


(In deeds.) An exception in a deed wholly repugnant to the 


grant is void ; if repugnamt only to part of the thing granted, 
it is matter of construction not of limitation—if the intention of 
the grantor is found, the court will give effect to the intention, 
if it can be done—the grant does not include what is excepted 
from it, for the law will ‘not intend error or falsehood—the 
omission of the word Aeirs in the exception will not make the 
grantor’s interest in the except land a life estate. Jay's Les- 
see v. Storrs, Wright, 711. 


EXECUTION. 


(For fine and costs after a pardon.) Execution for fine and 
costs after a pardon is void, and if the money is collected the 
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court should order it restored. Blanchard v. The State, 
Wright, 377. 

2. (Promissory note not subject to.) Promissory notes are not the 
subject of sale on execution—the purchaser acquires no title. 
Goodenow v. Duffield, Wright, 555. 

3. (Upon dormant judgment.) Upon a dormant judgment is not 
void ; but the defendant may set it aside and put the plaintiff 
to his scire facias. Green vy. Cutright, Wright, 738. 

FACTOR. 

(Liability of.) A factor receiving goods for sale, is not liable 
while unsold, or being exchanged by permission while the ex- 
change goods are unsold, but when sold, the proceeds may be 
recovered in an action for money, &c. Grover v. Clark, 
Wright, 350. 

FORCE. 

(In defence of possession.) Force may be used to defend posses- 
sion, but if used to regain it, the party is liable to damages. 
Pitford v. Armstrong, Wright, 94. 

FOREIGN JUDGMENT. 

1. (Of justice.) The transcript of a justice’s judgment from 
another state, is authorized by the clerk’s official certificate of 
the character of the justice—they are not within the act of con- 
gress, but may be authenticated under it. Auhn v. Miller’s 
Admr. 127; Silver Lake Bank v. Hardin, Wright, 430. 


2. (Same.) Such records 


b 


if the defendant had day in court, are 
conclusive of what appears on their face. Poorman v. Crane’s 
Ad. 337; Goodrich v. Jenkins, Wright, 348. 

3. (Slander in.) Slanderous words maliciously spoken in a for- 
eign language, will be presumed to have been understood by 
those to whom they were ‘addressed, after verdict. Bechtel v. 
Shalter, Wright, 107. 

4. (Same.) German words published in a German county, will 
be presumed to have been understood. Jb. 

FORFEITURE. 

1. (Not favored.) Forfeitures are of strict right and are not fa- 
vored—contracts for them are construed most strongly against 
the forfeiture. Presbyterian Church v. Picket, Wright, 57. 

“RAUD. 

1. (In policy of insurance.) If a policy of insurance is obtained 
by fraud, the risk does not attach—if loss ensue from fraud, it 
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falls on the insured. Clary v. Protection In. Com. Wright, 
227. 

2. (In shipping goods.) Fraud in shipping goods unsound as in 
good order, may be shown by the carrier to discharge his lia- 
bility under the bill of lading. Wood and Pomeroy v. Perry, 
Wright, 240. 

3. (In suppressing truth.) The omission to notify the holder of 
a lien, of an intended contract touching the subject of it, by 
one not privy to the lien, is not a fraudulent suppression of 
truth. Riggs, et al. v. Vandever, et al. Wright, 325. 

4. (In purchase of land.) Fraud by the plaintiff in purchasing 
land, is no defence to a suit for wood sold from the land. 
Moreton v. Reese, Wright, 381. 

5. (By getting one drunk.) If one get another drunk, and pro- 
cure from him a deed, it is fraudulent and void. Wood's Les- 
see v. Pindall, Wright, 507. 

6. (Post-nuptial agreement. ) A post-nuptial, voluntary settle- 
ment is void as to existing creditors, but if made w ‘1 a design 
of fraud, it is void. Bank U.S. v. Ennis, et al. Wright, 604. 

7. (Damages in case of sale.) If one by fraud has been in- 
duced to give more for property than its value, the rule of dam- 
age is the difference between the represented and the actual 
value—in a suit for such fraud, the declarations of the defen- 
dants’s co-partner are not admissible. Wilkinson v. Root, 
Wright, 686. 

FREIGHT. 

(Lien—Passage-money.) Where a portion of a vessel which has 
been wrecked, and the seamen who formed its crew, are both 
brought to the United States on board of another vessel, the 
master of such vessel has a lien on the property for the freight, 
but not for the passage money of the seamen. Bracket v. The 
Hercules, Gilpin, 191. 

GARNISHEE. 

( Defence of.) One garnished under an attachment, may make 
any defence he could have made, if directly sued by his credi- 
tor. Sheldon v. Simmons, Wright, 724. 

GOODS SOLD AND DELIVERED. 

1. (Charged to third person.) Where goods sold to defendants 
at their instance were charged to a third person who has been 
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compelled to pay for them, he may recover of the vendee for 
the money paid. Scoles v. Coleman, et al. Wright, 92. 
2. (To agent onwritten authority.) It is no defence for the ven- 
dee of goods sold to his agent on written authority, that he gave 
the agent a blank signature and instructed him to fill it up dif- 
ferently in some particulars. Lambert & Co. v. Carroll, 
Wright, 108. 
(Liability of factor for.) A factor who has disposed of the 
goods of his principal and neglects to account, is chargeable 


“* 
we 


as for their value on the money counts. WSpencer’s Ad. v 
Brooks, Wright, 178 

(Under special contract. Where goods have been delivered 
under a special contract, which has been rescinded as to fur- 


pay 


ther delivery, a recovery may be had for goods sold. Strong 
v. Watrous, Wright, 373. 

GOOD WORK. 

(What.) Good work in a contract has reference to the time and 
place when and where the work is to be done, and is what is 
commonly esteemed good there. Carter v. Adams, Wright, 
471. 

GUARDIAN AND WARD. 

1. (Power of guardian as to domicil.) A parent or guardian has 
the right to change the domicil of his child, or ward, provided 
such change is made in good faith; subject, however, to the 
power of the court of chancery to prevent an improper removal 
of an infant out of the state. Wood v. Wood, 5 Paige, 596. 

2. (Power of chancery court.) The court of chancery has power 
to restrain a parent or suardian from removing an infant out of 
the jurisdiction of the state ; but it will not interfere with the 
natural right of a parent over his child, except in a very special 
case.—Ib. 


a 


(Restraint of guardian.) Where a father appointed a testa- 
mentary guardian for his children, who were all under the age 
of seven, and directed the guardian to remove them to the state 
of Ohio, and to invest their property there upon certain trusts 
which were illegal by the laws of New York, where the chil- 
dren were residing with their father at the time of his death, 
and the widow refused to go with them to the state of Ohio, 
and asked to have them remain with her in this state, the court 
restrained the guardian from taking the children from their 
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mother, and removing them out of the state, until further 
order.— Ih. 

(Sureties joined.) The sureties of a guardian may be joined 
with him as defendants in a bill in chancery, charging him 
with a breach of trust, and with having wasted the property 
entrusted to his care, and praying for an account and satisfac- 
tion of what may be found due; and it is not necessary that a 
decree should have been first obtained against the guardian 
alone, before proceeding against him and his sureties jointly. 
Cuddleback v. Kent, 5 Paige, 92. 

(Power of court of chancery.) The court of chancery has 
original jurisdiction in the case of an infant against the guar- 
dian and his sureties, where the condition of the bond has been 
broken, to decree an account against the guardian, and to 
make a decree over against the sureties, to the extent of their 
liability, if the amount found due to the infant cannot be col- 
lected from such guardian.—Jb. 

(Equitable rights of wards.) Where a guardian invested 
money belonging to the complainants, who were his wards, 
upon a bond and mortgage in his own name, and afterwards 
assigned such bond and mo. ‘tagage as a collateral security for 
an antecedent debt due from himself, and subsequently died 
insolvent ; /7e/d, that the assignee of the bond and mortgage 
was not entitled to hold them as against the complainants, 
although he had no notice of their equitable right to the bond 
and mortgage at the time of the assigonment: and that a pay- 
ment to the assignee, by the mortgagor, after notice of the 
equitable rights of the complainants, would not protect him 
against their prior equity. Lvertson v. Evertson, 5 Paige, 644. 


. (Power of court as to investment of ward’s property.) Where a 


testamentary guardian holds a fund for the sole benefit of his 
wards, in his character of guardian, to be invested for their use, 
the court of chancery may change the investment from that 
which is directed by the testator, where it is for the benefit of 
the infants that such change should be made, even without the 
consent of such guardian. Wood v. Wood, 5 Paige, 596. 


HABIT OF SLANDERING. 
(No defence.) ‘That the defendant has uttered slander until he 


has acquired a fixed habit, of it, is no defence in slander. 
Young, &c. v. Slemons, Wright, 124. 
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HEIR. 


© 
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(Settlement of estate by.) If the heirs agree and settle the 
division of their ancestor’s estate, equity willenforce it. Wil- 
liams v. Pope, et al. 406; Melvin v. Melvin, et al. 509, 
Wright. 

(Same.) And if in pursuance of such agreement, land is 
purchased with the effects of the estate, and one of the heirs 
take the title to himself, he holds for all the heirs. Jb. 
(Conveyance to one of several. If one of several heirs take 
a conveyance to himself of land purchased by his ancestor, he 
takes it in trust for himself and co-heirs. Reyne “ds v. Clark, 
et al. Wright, 656. 

(Omission of the word.) ‘The omission of the word heirs in 
an exception in a deed, leaves the excepted land in the grantor 
in fee—such omission in a reservation, would give him but a 
life estate. H1ay’s Lessee v. Storrs, Wright, 711. 


HUSBAND AND WIFE. 


1. 


© 
~ 


(Wife's agreement for alimony, invalid.) Ina suit brought 
by the wife for a divorce, she cannot, previous to the decree 
dissolving the marriage, make any valid agreement, as to her 
allowance for alimony. And the court will not sanction any 
such agreement made by her, unless it satisfactorily appears 
that the allowance made in her favor for alimony is as much 
as she is fairly entitled to, under the circumstances of the case 
and from her husband’s situation as to property. Daggett v 
Daggett, 5 Paige, 509. 

(Bill by wifi to protect separate estate.) The wife, by her 
next friend, may file a bill against her husband, or against her 
husband and a third person, to protect her separate estate, or 
to prevent her husband and others from depriving her of a sup- 
port out of property which belongs to her in equity, although 
the husband has the right at law to sue for and control such 
property. Dewall v. Covenhoven, 5 Paige, 581. 

(Bill by husband and wife for her property.) But where a 
bill is filed by the husband, in the name of himself and wife, 
for the recovery of her property, it is his suit, and if he releases 
to the defendant the demand for which the suit was brought, 
the suit cannot be continued in the name of the husband and 
wife, but must be dismissed. And if the execution of such 
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release was a fraud upon the rights of the wife, she must com- 
mence a new suit, by her next friend.—Jb. 

(Marriage of feme sole who should have been defendant.) 
Where a feme sole, who should have been made a defendant, 
marries after the commencement of the suit against the other 
defendants, she cannot be brought before the court with her 
husband by an amendment of the original bill; but a supple- 
mental bill will be necessary. Campbell v. Bowne, 5 Paige, 34 
(Marriage of feme sole defendant.) But if a feme sole mar 
ries after suit brought against her, the suit does not abate ; and 
it is only necessary to make a suggestion of the marriage, and 
to obtain an order that the husband and wife be named as par- 
ties in the subsequent proceedings.—Jb. 

(Second dowager.) If lands descend to a son, charged with 
the right of dower of his mother, which is afterwards decreed 
to her, and he then dies in her lifetime, his widow is only en- 
titled to dower in two thirds of the premises. Reynolds vy 
Reynolds, 5 Paige, 161. 

(Right of dower.) Where lands, belonging to several tenants 
in common, had been divided into lots for the purpose of sale, 
and the several owners, with their wives, joined in a convey- 
ance of the lands wo a trustee, for the purpose of enabling him 
to give conveyances with more facility to such persons as might 
contract for the purchase of lots, from time to time; Held, 
that the widow of one of the owners who afterwards died, was 
entitled to equitable dower in the husband’s undivided interest 
in such of the lots as had not been sold at the time of his death ; 
but not in the lots which had been contracted to be sold, and 
which had not been conveyed by the trustee in the lifetime of 
the husband. Hawley v. James, 5 Paige, 318. 
(Same—intention of testator.) A devise of all the testator’s 
real and personal estate to a trustee, to be sold and converted 
into money, and to pay the widow an annuity out of the income 
of the mixed fund composed of the proceeds of the real and 
personal property, is not of itself sufficient to show that the 
testator intended this provision for the widow to be in lieu of 
dower, so as to compel her to elect between such annuity and 
her dower in the real estate. Wood v. Wood, 5 Paige, 596. 
(Election by widow.) Where the testator devised certain 
lands to his widow, and also bequeathed to her an annuity, in 
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lieu of her dower in his real estate, and the widow, within two 
months after his death, executed a deed of relinquishment of 
the provisions made by the will, and elected to take her dower, 
and procured the deed to be recorded, and gave notice of such 
election to the testator’s executors and trustees, who recognised 
her right to dower, and made payment to her out of the rents 
and profits of the estate on account of her dower; Held, that 
this was a valid election by the widow to take her dower, and 
was equivalent to an actual entry on the land, or the com- 
mencement of proceedings for the recovery of her dower, within 
the provisions of the revised statutes. Hawley v. James, 5 
Paige, 318. 

10. (Same.) If a widow gives notice to the person who is in 
possession of the lands of which she is endowable, of her elec- 
tion to have her dower instead of the testamentary provision in 
lieu of dower, and such person thereupon admits her right, and 
voluntarily pays her a part of the rents and profits of the land, 
as and for her dower therein, it is in equity a valid election by 
her, and is equivalent to an entry on the lands, or an assign- 
ment of dower, for the purpose of determining such election.—L0. 

11. (Same.) It is not necessary, for the purpose of making a 
valid election by the widow, that she should make entry upon, 
or commence proceedings for the recovery of dower in every 
distinct parcel of the lands in which she is entitled to claim 
dower. It is sufficient, if she has not accepted of the provision 
made for her in lieu of dower, that she actually commences 
proceedings, within the year, for the recovery or assignment of 
her dower in any part of the lands as to which her right of 
election exists; or that she enters upon any part of such lands, 
claiming her dower therein.—JZb. 

12. (Where marriage obtained by fraud.) Where the parties 
were white persons, and the complainant was charged by the 
oath of the defendant as the putative father of her bastard child, 
and the complainant thereupon, believing the child to be his, 
married her to obtain his discharge from the proceedings 
against him under the bastardy act, and he subsequently ascer- 
tained that the child was a mulatto, and that the defendant 
knew that fact at the time she swore it to be his, she then hav- 
ing been delivered and seen the child; Held, that the com- 
plainant was entitled to adecree declaring the marriage contract 
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void, on the ground that his consent was obtained by fraud, 
Scott v. Shufeldt, 5 Paige, 43. 

13. (Physical incapacity.) A sentence of nullity, declaring a 
marriage invalid on the ground of the physical incapacity of 
the defendant cannot be pronounced, upon a bill taken as con- 
fessed for want of an appearance or answer, without examining 
the defendant on oath before the master to whom it is referred 
to take the proofs of the facts and circumstances stated in the 
complainant’s bill. Devanbagh v. Devanbagh, 5 Paige, 554. 

14. (Same.) To authorize a sentence of nullity, the physical 
incapacity of the defendant must have existed at the time of 
the marriage, and must be incurable; and both these facts 
must be established by the most satisfactory evidence, although 
they are admitted by the defendant.—Jb. 

15. (Same.) The court of chancery will not decree a marriage 
void on the ground of the impotence of the defendant, until a 
surgical examination has been had for the purpose of ascer- 
taining whether the alleged incapacity is incurable, if the de- 
fendant is within the jurisdiction of the court.—Jb. 

16. (Same.) Upon a bill filed to annul a marriage on the ground 
of impotence, the court has the necessary power, and will 
compel the parties to submit to such a surgical or other exami- 
nation as may be necessary to ascertain the facts necessary to 
a correct decision of the cause; but in a suit brought against a 
female, the court will not compel her to submit to a further 
examination, if it appears that she has been already sufficiently 
examined by competent surgeons, whose testimony can be 
obtained by the complainant, to show that her physical inca- 
pacity is incurable.—Jb. 

17. (Conveyance of wife with assent of husband.) If the wife 
with the consent of husband sell and receive pay, and put the 
purchaser in possession, and they afterwards unite in a deed to 
a third person with notice, he takes in trust for the first pur- 
chaser. Warner vy. Sickles, et al. Wright, 81. 

18. (Deed of.) A deed from them of her estate, defective to con- 
vey her interest, is good as a contract for his interest. New- 
comb’s Lessee v. Smith, Wright, 208. 

19. (Ante-nuptial agreement.) An ante-nuptial agreement tokeep 
separate purses and manage the property of each for individual 
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account, does not embrace a legacy afterwards bequeathed the 
wife. Bougher vy. Miller’s Heirs, Wright, 328. 

20. (Post-nuptial agreement.) A post-nuptialsettlement by hus- 
band upon his wife, is void as to creditors then existing—it 
may be good as to subsequent creditors. Bank U.S. v. Ennis, 
et al. Wright, 604. 

21. (Conveyance by wife.) Lands of a married woman can only 
be conveyed by deed in which she and her husband unite—but 
the husband’s deed will pass his interest, and may, as an agree- 
ment bind him to procure her conveyance or make compensa- 
tion. Williams v. Pope, et al. 406; Reynolds v. Clark, et al. 
Wright, 656. 

22. (Harboring wife.) The husband cannot recover of the pa- 
rent of his wife for harboring her, giving her a home, or unless 
he do some positive act to prevent a reconciliation. Friend v. 
Thompson, Wright, 636. 

IMPLIED CONTRACT. 

(For skill.) If one is employed to an act depending on skill 
alone, the law implies a promise to bring to the work sufficient 
skill to accomplish it—but if the act to be done depend upon 
skill and other causes over which the operator has no control, 
the law only implies a promise to use ordinary skill as a means 
of attaining to the end. Gallagher and Wife v. Thompson, 
Wright, 466. 

INDECENT DISCUSSION. 

(Issue involving.) If the issue involve indecent examinations 
and discussions as to the character of strangers to the record, 
the case will be struck from the docket. Loughead vy. Bar- 
tholomew, Wright, 90. 

INDEMNITY. 

1. (Recovery on.) ‘To recover on an indemnity contract it must 
be shown that the events have happened on which the liability 
depended. Lowther v. Lowrence, Wright, 180. 

2. (Proof of damage.) If a title bond is assigned as indemnity, 
and the holder seeks to enforce a conveyance, he must show he 
has been damnified. Thayer v. Howard, et al. Wright, 706. 

INDUCEMENT. 


( What must be set out as.) If words are actionable only by rea- 
son of their connection with extraneous matter, that matter 
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must be set out by way of inducement. Brown vy. Kincaid, 
38; Wilson vy. Runyan, Wright, 651. 
INFANTS. 
1. (Answer of by guardians not evidence.) The answer of infants 
by their guardian is a pleading merely, and not an examination 
for the purpose of discovery; it is not evidence therefore in 
their favor, although it is responsive to the bill and sworn to by 
their guardian ad litem.— Bulkley v. Van Wyck, 5 Paige, 536. 
( Not witness against himself.) A complainant cannot by any 
form of pleading, compel an infant to become a witness against 
himself.—J. 
(Coming of age.) The coming of age of an infant party does 
not abate the suit; nor does it render a supplemental bill ne- 


re) 
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cessary, unless his interest in the subject of the suit is changed 
by that event. Campbell vy. Bowne, 5 Paige, 34. 
INJUNCTION. 
1. ( Of suit instituted in name of another.) If a person institutes 
a suit in the name of another, without his consent, and without 
any legal or equitable right to do so, the person in whose name 
the suit is thus instituted is entitled to have the proceedings 
stayed, upon application to the appropriate tribunal. Matter 
of Merritt, 5 Paige, 125. 
(Answer to application to dissolve.) It is always a good 
answer to an application to dissolve an injunction, that the 
equity of the bill upon which the injunction rests is not denied 


vw 


by the defendant, although no exceptions have been filed. 
Wakeman vy. Gillespy, 5 Paige, 112. 

3. (When representatives of a deceased co-defendant have not put 
in answer.) It is not a valid objection to an application to 
dissolve an injunction upon bill and answer, that the personal 
representatives of a deceased co-defendant, who was jointly 
implicated in the fraud charged in the bill, have not yet put in 
their answer; unless they are charged with knowledge of the 
fraud of their testator or intestate.—Jb. 

INNUENDO. 

( Office of.) The office of an innuendo in slander is to apply 
words, not to extend their meaning. Stevens &c. v. Handly, 
Wright, 123. 

INSURANCE. 


1. (Loss by thieves.) Under a policy of insurance upon 
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goods, against loss by thieves, the underwriter is liable for a 
loss by thieves, who are in no way connected with the ship, 
whether the robbery is perpetrated by a simple larceny or by 
open violence, although the master or ship owners may be also 
liable as common carriers for the loss. Atlantic Ins. Co. vy. 
Storrow, 5 Paige, 285. 

Whether the insurer is liable for a loss from a simple larceny 
committed by persons belonging to the ship? Quare.—Ib. 
(Same.) Where the underwriter insures against loss by thieves, 
and the master or ship owners are also liable to the assured for 
the loss from a theft, such master or ship owners have no equi- 
table claim upon the underwriter for a contribution to make 
good the loss. And if the assured receives satisfaction from 
them, the policy cannot legally be assigned for their benefit, so 
as to enable them to recover against the underwriter.—Jb. 


. (Relieving underwriters against judgment.) Where the master 


or ship owners are liable to the assured for a loss by theft, for 
which the underwriters are also liable, if there is an abandor- 
ment for a total loss, and the insurer pays the amount of such 
loss, he is entitled, in equity, to be subrogated to the rights of 
the assured, as against the master or ship owners. And if the 
assured cancels the bill of lading, or discharges the claim against 
the master or ship owners for the loss, after he has obtained 
judgment against the underwriter, the court of chancery will 
relieve the latter against the judgment, pro tanto.—J6. 
(Barratry.) The policy of insurance will not cover the risk 
of barratry, without it is specially provided for. Gazzam 
v. Ohio Ins. Co. Wright, 202. 

( Deviation.) 'The common usage of the navigation becomes 
a part of the marine policy; and if the boat deviate from the 
usual course of the navigation and loss ensue, it falls on the 
carrier.—Jb. 

(Negligence.) If the master and crew are competent in num- 
ber and skill they are presumed to act honestly—negligence or 
barratry must be proven by the party alleging it.—Jb. 

(Same.) If the officers are competent and in an emergency, 
act to avoid an impending danger, they should not be made 
culpable upon the opinions of other competent persons formed 
on merely hearing the cireumstances related, unless in a strong 
case.—Jb. 
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9. (New navigation.) A particular course of new navigation 
must have ripened into common use, before navigators can fol- 
low it at the risk of the insurer.— Jd. 


16. (Wages.) 'The wages of the crew while the boat is disabled, 
are not chargeable upon the insurer on time.—Jb. 


ll. (Gross negligence.) Losses resulting from gross negligence 
of the navigators, or during their deviation from the usual 
channel, does not fall on the insurer. Jolly’s Ex. v Ohio Ins. 
Co. Wright, 539. 

12 (Insurable interest.) The vender of a steamboat on credit, 
reserving an interest as mortgagee to secure the payment, has 
an insurable interest. Williams’ Admr. v. Cin. Ins. Co. 
Wright, 542. 

13. (Fraud.) If the policy be obtained by fraud, the risk does 
not attach; and if loss result from fraud it falls on the insured. 
Clary v. Protection Ins. Co. Wright, a7. 

14. (Goods smuggled.) Wearing apparel, furniture, and the 

stock in a grocery, does not cover linen sheets, &c. smuggled 
into the country in that shape for secret sale, not for use. Jb. 

INTEREST. 

1. (Payable before principal sum becomes due.) A _promis- 

sory note, payable one year after date, with interest to be paid 

quarter yearly, is valid. Mowry v. Bishop, 5 Paige, 98. 

The making of the interest on a loan of money, payable semi- 

annually, or quarter yearly, and before the principal sum 

becomes due, does not render the security taken on such loan 
usurious.—J/b, 


io 


3. ( Compound.) An agreement to pay interest upon the interest 
which may thereafter accrue, cannot be enforced, although it 
does not render the contract for the loan usurious; but an 
agreement to pay interest on arrears of interest, which have 
already become due is valid. And if compound interest is 

voluntarily paid by the debtor, it cannot be recovered back.—Jb. 

(Allowed on decrees.) Upon the equity of the statute allowing 

interest to be collected upon executions, issued upon judgments 


pam 


rendered on contracts or on prior judgments, complainants in 
chancery are entitled to interest upon decrees in similar cases ; 
and the decree should be so drawn as to direct the payment of 
interest, upon the amount decreed, until such amount is paid 








192 Digest of American Cases. [April, 


according to the directions of the decree, so that the interest 

may be levied upon the execution. Ryckman vy. Parkins, 

5 Paige, 543. 

5. (When commencing.) Where a creditor’s bill is filed to obtain 
satisfaction of a judgment against the defendant, in an action 
of tort, upon which no interest could be levied upon the execu- 
tion at law, the complainant is not entitled to interest in this 
court, until the final decree directing the payment of the debt 
and costs out of the defendant’s property ; except in those cases 
where the defendant has fraudulently assigned or transferred 
his property, which might otherwise have been reached by an 
execution upon the judgment.—Jb. 

6. (On awards and verdicts.) Interest is allowed on awards 

and verdicts from the time of rendition until the judgment is 

rendered. Sproat’s Ex. vy. Cutler, Wright, 157. 

(On Bank notes.) On bank notes from the demand and refu- 

sal, or the suspension of specie payments by the bank. Good- 

enow v. Duffield, Wright, 555. 

8. (On Note on demand.) Upon a note payable on demand from 
the demand, or if none be made before suit, from the date of 
the writ. McLure v. Longworth, Wright, 582. 

9. (On money left for safe keeping.) Upon money left with 
another for safe keeping, after demand and refusal. Thomas 


~!) 


5) 
and Wife v. Hargrave’s Admr. Wright, 596. 
10. (Mode of computing.) The mode of computing interest 


where there are partial payments is, where more is paid than 
is due for interest, to add the interest to the principal, deduct 
the payment, leaving the balance on interest—if less is paid 
than is due for interest, it 1s applied to the interest as far as it 
goes, Hammer vy. Neville, et al. Wright, 169. 

INTRUDERS. 

(Vo title.) Mere intruders cannot set up a naked possession 
against a clear paper title. Williams’ Lessee v. Burnet, 
Wright, 53. 

JUDGE. 

(Power of.) A judge cannot perform any judicial act by attor- 
ney. Darling v. Gill, Wright, 70. 

JUDGMENT. 

1. (What.) A judgment is a debt of record, and is conclusive 


as to the amount due at its rendition. Hammer v. Neville, et 
al, Wright, 169. 
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2. (How proved.) It must be proven by the record or a copy of 
it. Seaton v. Cordray, et al. Wright, 69. 

3. (Jurisdiction.) The judgment of a court without jurisdiction 
is void—but of a competent jurisdiction is conclusive until re- 
versed, however irregular the proceedings. Berry v. Greenfield, 
348; Goodrich v. Jenkins, Wright, 349. 

JURISDICTION OF CHANCERY. 


1. (Over its own officers.) The court of chancery has jurisdiction 
to protect its officers in the discharge of their duties, by re- 
straining proceedings at law against them for acts done by 
them under the direction of the court; although such proceed- 
ings at law are instituted against them by persons who are not 
parties to the suit in chancery. It has also jurisdiction to 

protect such third persons against an abuse of power, on the 

part of its officer, attempted to be exercised under pretence of 

an authority derived from the court. Matter of Merritt, 5 

Paige, 125. 


2. (To set aside conveyances.) The court of chancery has juris- 


diction to set aside a conveyance which is a cloud upon the 
complainant’s title; and may also interpose to prevent the giv- 
ing of a conveyance, under pretence of right, which would 
operate as a cloud upon the title to real estate. Petit v. Shep- 
herd, 5 Paige, 493. 


o* 
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(Specific performance.) The court of chancery has juris- 
diction, upon a bill filed by the vendor, to decree a specific 
performance of a contract for the purchase of real estate, and 
to compel the vendee to pay the purchase money, although the 
complainant has a remedy at law upon the contract. 
v. Haff, 5 Paige, 235. 

(Defective title.) The court of chancery will not compel a 
purchaser to take a defective title, except where the purchase 
has been made at his own risk as to title, or where he has 
agreed to accept such a title as the vendor is able to give. It 
is sufficient, however, if the complainant can make a good title 
at the time of the decree, or when the master makes his report 
upon the title.—Jb. 


Brown 


t 
—— 
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(Nominal plaintiff made witness.) If a nominal plaintiff in an 


action at law, but who has no real interest in the suit, is the 
only witness by whom the defendant can establish his defence 
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to such action, the defendant may file a bill in chancery against 
the real plaintiff, to restrain the proceeding at law, and to have 
the controversy settled in this court, where such nominal plain- 
tiff may be examined as a witness. Norton v. Woods, 5 Paige, 249. 
(Legal defence.) Where a party who is sued at law has a 
legal defence, he must, as a general rule, avail himself of it in 
that suit ; and it will be too late, after he has suffered a judg- 
ment to be recovered against him at law, to apply to the court 
of chancery for relief.—Jb. 


JURISDICTION 


» 
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(The sea.) Waters within the ebb and flow of the tide, are 
to be considered as the sea. Thackarey v. The Farmer, Gil- 
pin, 526. 

(Of Admiralty Courts.) The provisions of the act of 24th 
September, 1789, which give to the district courts original cog- 
nisance of all civil causes of admiralty and maritime jurisdic- 
tion, comprehend all maritime contracts, and those which re- 
late to the navigation, business or commerce of the sea, and 
the building, repairing or supplying of vessels. Davis v. A 
New Brig, Gilpin, 477. 

(Wages of Seaman.) A seaman, whose wages have been 
paid up to the termination of a voyage, but who afterwards re- 
mains on board of the vessel, moored at the wharf, hasno claim 
for services which a court of admiralty will enforce. Phillips 
v. The Scattergood, Gilpin, 3. 

(Hands on board of a steam-boat.) ‘The pilot, deck-hands, 
engineer, and firemen on board of a steamboat are entitled to 
sue in the admiralty for their wages. Wilson v. The Ohio, 
Gilpin, 505. 

(Wages.) To justify a person employed on board a vessel in 
suing in the admiralty for his wages, the services rendered 
must contribute to the preservation of the vessel, or of those 
employed in her navigation. Trainer v. The Superior, Gilpin, 
516. 

( Musicians.) Musicians on board of a vessel, who are hired 
and employed as such, cannot enforce the payment of their 
wages by a suit in rem in the admiralty.—Jb. 

(Maritime contract.) A contract for the payment of labor, on 
board of a vessel employed in carrying fuel to the city of Phil- 
adelphia, from the opposite shore of the Delaware river, cannot 
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be enforced by a suit in rem in the admiralty. Thackarey v. 
The Farmer, Gilpin, 524. 

8. (Same.) A contract relative to service on board of a vessel, 
and on the sea or waters within the ebb and flow of the tide, 
cannot be enforced in the admiralty, unless the service is es- 
sentially a maritime service. Thackarey v. The Farmer, Gil- 
pin, 529. 


—-_ 
— 


(Ferry-boats.) Steamboats and lighters engaged in trade or 
commerce on tide water, and the seamen employed on board, 
are within the admiralty jurisdiction; but not ferry boats or 
those engaged in ordinary traffic along the shores. Thackarey 
v. The Farmer, Gilpin, 532. 

10. (Passage-money.) A contract between a passenger and the 
master of a vessel for the passage, is a personal contract, not 
cognisable in the admiralty. Bracket v. The Hercules, Gilpin, 
191. 

11. (Compulsory sale of vessel.) The English courts of admi- 
ralty claim and exercise no power to compel a sale of a vessel, 
on the application of part owners whoobject to a contemplated 
voyage, but they will require stipulations in favor of the dissent- 
ing owner of a vessel for her safe return. Davis v. The Sene- 
ca, Gilpin, 25. 

12. (Proceeding in rem.) A proceeding in rem is not within 
the provisions of the act of 24th September, 1789, which au- 
thorize an order to produce books and writings, on the trial of 
actions at law. The United Slates v. Twenty-eight Packages, 
Gilpin, 312. 

JUROR. 

(Competent witness.) A juror is a competent witness to testify 
what claims were considered in making up a verdict of pay- 
ment. Piatt v. St. Clair’s Heirs, et al. Wright, 261. 

JURY. 

1. (Power.) The jury in a capital case may judge of the law 

and the fact. The State v. Turner, Wright, 20. 

(Same.) They ate not sole judges of fact; the courts aid 


) 


them to search for truth, and grant new trials if the jury mis- 
take the facts. Bossert v. The State, Wright, 113. 

3. (Right.) It is their province to try facts under the instruction 
of the court as to the law, not to register the finding of the 
court. Worden v. Smith, 334; Hopkins v. Sickles, Wright, 376. 
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1. ( Tenure of.) It is perfectly within the power of the legislature 
to mould or change the tenure of property, as will best conduce 
to its enjoyment by the owner. Morgan, et al. v. Lesslie et al. 
Wright, 145. 

2. (Same.) Land in trust for religious societies may be trans- 
muted by legislative act into a fee in the society having the 
beneficial interest in it.—Jb. 

LANDLORD AND TENANT. 

1. ( Tenant cannot question title.) A tenant cannot question the 
title of his Jandlord, until he restore the possession, Presby- 
terian Church’s Lessee, v. Picket, 57; Avery's Lessee v. 
Baum’s Heirs, 577; Longworti’s Lessee v. Wolfinger, 
Wright, 216. 

2. (Same.) But if the tenant disclaim his landlord’s title and hold 
over, he may create an exception from the rule.—Jb. 

3. (Lessee estopped.) An authority to lease is essential to a valid 
lease, but a lessee who has entered and enjoyed, is estopped 
by the lease, from questioning his lessor’s authority. 
Township, &§c. v. Robinson, Wright, 436. 

4. (Writing without seal.) A writing without seal defective as a 
lease, will be held good between the parties 


Green 


, if the lessee has 
entered and enjoyed, though without entry, good only as a 
contract. Taylor v. Bailey, Wright, 646. 

5. {Right of way.) If the lease describe the land as lying near 
where the road runs, it conveys no right of private way.—Jb. 

LEASES. 

1. (Interest in imperfect right of renewal.) In the case of church 
leases, and leases from the trustees of charities, &c. where the 
lessors are in the practice of giving new leases to their tenants 
from time to time, upon the payment of a renewal fine or a 
reasonable addition to the rent, the tenant, in regard to third 
persons, has a vendible interest in such imperfect right of 
renewal, which a court of equity will recognise and protect, 
although such renewal depends upon the mere volition of the 
lessors. Phyfe v. Wardell, 5 Paige, 268. 

2. (Renewed lease, how considered.) fa person, who has a par- 

ticular or special interest in a lease, obtains a renewal of the 

lease in consequence of his being in possession as tenant, or 
from his having such special interest, the renewed lease is in 
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equity considered as a mere continuance of the original lease, 
for the protection of the rights of all parties who had any legal 
or equitable interests in the old lease.—ZJb. 


3. (Specific performance. Sub-lessee.) Where the complainant, 


as the lessee of premises, a part of which had been let by him 
to an under tenant, contracted with the defendants to sell his 
interest in the premises to them, for the purpose of enabling 
them to obtain a renewal, without prejudice to the rights of the 
sub-lessee ; and the defendants, in consequence of such agree- 
ment, obtained a new lease of the premises in their own names, 
and then evicted the sub-lessee, by which the complainant was 
compelled to make good the loss or damage sustained by him ; 
Held, that the complainant was entitled to a decree for a spe- 
cific performance of the agreement, and to be indemnified 
against the claim of the sub-lesse ; and that he had a lien, for 
the unpaid purchase money, upon the legal interest in the 


premises, which the defendants had acquired under their new 
lease.— Ib. 


LEGACY. 


( Time when payable.) Where a testator, after devising all his 


real estate to his son, charged with the support of his wife, 
directed that his son should, at the expiration of three years 
from the date of his the testator’s decease, or the decease of 
his wife, pay certain sums for the lands which the testator had 
given him, and the widow of the testator survived him more 
than three years and then died; Jt was held that the legacies 


were payable immediately upon her death. Miller v. Philip, 
5 Paige, 573. 


LEX LOCI. 


(Effect of judgment in rem.) By the lex loci ret site, property, 
belonging to a person who is not within the jurisdiction of the 
court in which a suit is brought, may be made subject to the 
jurisdiction of such court, so as to render the judgment or 
decree binding, as a proceeding in rem, against the property 
which is within such jurisdiction; but if the defendant, or 
party proceeded against, does not reside within the jurisdiction 
of the state or country where the suit is brought, and is not 
served with process and does not appear, the judgment or 


decree in such suit is purely local ; and it has no extra territo- 
ied 
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rial effect or validity, in personam, against the defendant. 
Bates v. Delavan, 5 Paige, 299. 

(Domicil.) The law of the testator’s domicil governs the dis- 
position of his personal estate, and his real estate which is sit- 
uate where he is domiciled. And where the testator was a 
resident of the state of New York at the time of his death, and 
by his will directed his personal property, and the proceeds of 
his real estate there situate, to be invested in real estate in the 
state of Ohio, upon trusts which were invalid by the laws of 
New York; Held, that the devise in trust was invalid, as it 
was inconsistent with the law of the testator’s domicil. Wood 
v. Wood, 5 Paige, 596. 


LIBEL. 


> 
de 


(What.) It is no libel to fancy a subject for caricature which 
isnotdrawn. Lakin v. Gun and Wife, Wright, 14. 

(One cannot be set off against another.) One cannot be set off 
against another—nor is the plaintiff’s reply to a libel admissi- 
ble, except there be a justification, and the reply admit it truae— 
an after publication of the plaintiff cannot be received, but the 
defendant’s posterior declarations relating to the publication, 
are received. Seely v. Cole, Wright, 681. 


LIEN. 
1. (Land.) A vender of land has an equitable lien for the pur- 


« 


we 


vw. 


or 


incident to the land, or the obligations for it. Taylor, et al. v. 
Foote’s Ad. Wright, 356. 

(Same.) But if personal security has been given for the pur- 
chase-money, it is not a lienon the land. Washburn v. Holmes, 
et al. Wright, 69. 

(Judgment.) A judgment lien is matter of strict law, equity 
will not cure its defects, nor set it up if lost by indulgence. 
Riggs, et al. v. Vandever, et al. Wright, 325. 

(On two funds.) A creditor having a lien on two funds, will, 
in favor of another having a lien only on one of them, be put to 
exhaust the subject of his exclusive lien first. Miami Er. Co. 
v. Bank U. S., et al. 249; Piatt v. St. Clair’s Heirs, et al. 261; 
Lodowick, et al. v. Johnson, et al. Wright, 498. 

(Common Carrier.) A common carrier has a lien on goods 
for the carriage, and may detain them until paid. Goodman, 
et al. v. Stewart, Wright, 216. 


chase-money, but it cannot be assigned to another, either as 
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6. (Of Wharfinger.) If a vessel is removed from a wharf se- 
cretly or wrongfully, and afterwards brought back without 
fraud or force, the lien of the wharfinger is revived. Johnson 
v. The M’ Donough, Gilpin, 105. 

7. (Of one part owner of a vessel.) It seems to be the better 
opinion, that one part owner of a vessel has not a lien on the 
share of another part owner, for a balance which may be due to 
him. Patton vy. The Randolph, Gilpin, 460. 

LOST PAPERS. 

1. (Contents of.) The contents of papers alleged to be lost, can- 
not be proven until the court is satisfied by the preliminary 
proof of the loss. Taylor’s Admr. v. Colvin, 449; John v. 
John, Wricht, 584. 

2. (What.) A paper is not lost that is in the possession of the 
other party.— Jb. 

LUNATIC. 

1. (Suit against, after committee appointed.) After the appoint- 
ment of a committee of a lunatic by the court of chancery, it is 
a contempt of court for a creditor to sue the lunatic, or to levy 
an execution upon his property, without permission of the 
chancellor or vice chancellor having jurisdiction of the pro- 

_ ceedings in lunacy. Matter of Hopper, 5 Paige, 489. 

2. (How creditor must proceed against.) The proper course for 
the creditor of a lunatic, who is under the care of a committee, 
is to apply to the court, by petition, for the payment of his debt 
out of the lunatic’s estate ; or for leave to bring a suit, or to be 
permitted to establish his debt on a reference to a master, if 
the existence of the debt is disputed by the committee.—Jb. 

MALICIOUS PROSECUTION. 

1. (Suit for.) To sustain a suit for malicious prosecution, it must 
have been malicious, without probable cause, and have been 
ended. Benjamin v. Garee, 450; Anderson v. Buchanan, 
Wright, 725. 

2. (Defence.) It will not excuse the defendant to show his prose- 
cution erroneously conducted—but he may show the charge 
true, as probable cause, even after acquittal.—Jb. 

MANDAMUS. 

1. (When proper.) Mandamus is the proper writ to compel 
public officers to pay over money, which the law makes it their 
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duty to pay—though if they wrongfully and maliciously refuse 
they may be liable in case. Johnson’s Admr. v. Kelly, et al. 
Wright, 355. 

2. (Rule for.) Will not issue without a previous rule to show 
cause, but on an application for a writ a rule may be ordered. 
Grimes v. Com. of Harrison County, Wright, 126. 

MARRIAGE. 

(Disqualification of witness by.) If a witness for the plaintiff 
pending the suit marry one of the parties interested in the suit, 
that is not such a voluntary disqualification of the witness as 
will authorize the party to examine him. Vanhorne’s Ex. v. 
Brady, Wright, 452 

MASTER AND SERVANT. 

( Heir of servant's labor.) If one having a minor living with him 
as his servant, hires him to a neighbor for whom he labors, he 
will not be permitted to avoid payment, by showing the want 
of legal authority in the master over the servant. Lowry v. 
Button, Wright, 330. 

MASTER. 

(Bottomry Bond.) The master cannot pledge a vessel by giv- 
ing a bottomry bond for money borrowed for repairs, when the 
owners of the vessel are present at the place where the repairs 
are made, or when he has funds of the owners, which he has 
not used, for the purpose. Patton v. The Randolph, Gilpin, 
459. 

MERGER. 

(Judgment.) 'The original cause of action is merged in a judg- 
ment upon it, while in force. Betts v. Mouser, Wright, 744. 

MILLS. 

(Possession of.) Mills placed under the care of a tender who 
takes part of the toll as his compensation. are so far in the pos- 
session of the owner, that he may maintain trespass. Wilson 
v. Crosby, et al. Wright, 288. 

MILITIA. 

( Muster of near court.) If the militia are mustered and exercised 
to disturb the deliberations of the court, the officers will be 
attached for contempt—the military must be subordinate to the 
civil power. The State v. Goff, 78; Same v. Coulter, et al. 
Wright, 421. 
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1. (Of misnomer.) If the defendant, sued by a wrong name, 
appear, he may be declared against by his right name, as sued 
by the name in the writ. Hare v. Harrington, Wright, 290. 

2. (Apparent.) If Nathaniel and Nathan are in common use as 
the same name, the fact may be proven to do away the apparent 
misnomer. Utsler y. Utsler, Wright, 627. 

3. (Of person killed.) A misnomer of the person slain in murder, 
is of no consequence, if the evidence show the party known 
also by the name used in the indictment. The State v. Gardiner, 
Wright, 392. 

MISTAKE. 


1. (Of law) A mistake of the law will not enable a party who 
has dealt with a full knowledge of the facts and parties, to 
vacate the contract. Todd v. Beatty, 461 ; Com. of Scioto Co. 
v. Gherky, Wright, 493. 

(Of facts.) Common to all the parties as to facts connected 
with the contract, will not make it void. The State v. Perry, 
Wright, 662. 


ro) 


3. (To open an account.) To open up a settled account should be 
pointed out. Fowler v. Piatt’s Admr. Wright, 206. 

MONEY HAD AND RECEIVED. 

l. (By treasurer of corporation ) Money received by a treasurer 
of a corporation belongs to the corporation, and if, on going out 
of the office, he refuse to pay over to his successor, it may be 
recovered in the common counts. Methodist Church v. Wood, 
Wright, 12. 

2. (For bank notes.) The holder of bank notes may declare 
against the bank issuing them for money had and received, and 
recover for all he holds at the time of the trial. Goodenow v. 
Duffield, Wright, 455. 

MONEY PAID. 


1. (On account of goods.) Where A. bought goods and had them 
charged to B. who has been compelled to pay for them, he may 
recover In a suit for money paid for him. Scoles v, Coleman, 
et al. Wright, 92. 

(Evidence of.) To recover on a count for money paid, the 
evidence must show money paid fo or for the defendant. Spen- 
cer’s Admr. v. Brooks, Wright, 178. 


rr) 
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MORTGAGES. 


1. (Nature of.) Are mere security for the debt, a mortgagee in 


or) 


~ 


possession is regarded as the owner, and the mortgagee as hav- 
ing only a chattel interest until he take possession, or there is 
a foreclosure. Miami Ex. Co.v. Bank U. S. et al. Wright, 249. 
( Mortgagee’s wmlterest.) The mortgagor’s interest while he is in 
possession, or before foreclosure, is liable to sale on execution, 
and the purchaser acquires the mortgagor’s right of redemption, 
which he cannot overreach by a release to the mortgagee. 
Ib. 

(Deed—apparently absolute.) A conveyance absolute on its 
face may be established a mortgage by aliunde proof—its object 
determines whether it is a mortgage, if given as security it is a 


mortgage whatever its form—once a mortgage always one. 


Ib. 


. (Of equitable interest.) A mortgage upon an equitable interest 


in land is good, and entitles the holder to a preference over 
general creditors in the distribution of the proceeds. Ives vy. 
Com. of Insolvents, Wright, 626. 

(Domestic animals.) A mortgagor of domestic animals running 
at large, may have trover for any use or abuse of them incon- 
sistent with his right. Middlesworth v. Robinson, Wright, 552. 
(Deed proved by parol to be mortgage.) A deed, although 
absolute in its terms, may be proved by parol to have been in- 
tended by the parties thereto to operate only as a mortgage ; 
and a judgment creditor of the mortgagor will be permitted to 
redeem the premises in the hands of the heirs or personal rep- 
resentatives of the mortgagee, upon the payment of the amount 
justly due. Van Buren v. Olmsted, 5 Paige, 9. 

(Mortgagee taking possession before foreclosure.) Where the 
mortgagee takes possession of the mortgaged premises before 
foreclosure, and occupies them himself, he must account for 
the rents and profits, at the rate of rent which the premises by 
ordinary care would have produced exclusive of taxes and 
repairs.—Jb, 

(Wife joinng with husband in.) The wife joining with her 
husband in a mortgage for the security of his debt, is, after his 
death, entitled to the rents and profits of her dower, or other 
interests in the premises, until foreclosure ; and where the debt 
is payable by instalments, and the amount which has become 
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due can be satisfied by a sale of one parcel only of the premises, 
the income of her share of the residue cannot be taken to sat- 
isfy that part of the debt which is not yet due. Bank of Og- 
densburgh v. Arnold, 5 Paige, 38. 

9. (Whole amount not due.) Where, in a suit for the foreclosure 
of a mortgage, the whole amount is not due, if the master 
reports that the premises can be sold in parcels, without injury 
to the interests of the parties, only so much of the premises can 
be sold as will be sufficient to satisfy the amount then due, with 
costs; although the residue will be insufficient to satisfy the 
mortgage money which is yet to become due.— Ib. 

NAVIGATION. 

(Negligence.) If the defendant’s boat has been negligently run 
upon the plaintiff's boat, which sunk, it will not excuse him to 
show the plaintiff's boat in an exposed situation. McGregor, 
et al. v. Rogers, et al. Wright, 582. 

NE EXEAT REPUBLICA. 

(Power of court to issue.) The act to abolish imprisonment for 
debt has not deprived the court of chancery of the power to 
issue a writ of ne ereat, in cases of equitable cognizance, where 
such writ would have been allowed previous to the passage of 
that act. But a ne ereat will not be granted upon a mere legal 
demand, upon which the complainant would not have been 
entitled to equitable bail in this court before the passing of that 
act, although the defendant is about to remove from the state. 
Brown v. Haff, 5 Paige, 235. 

NEGLIGENCE. 

(In making defence.) If a defendant neglect his defence at 
law, equity will not relieve him. Morgan v, England, Wright, 
112. 

NEGOTIABLE PAPER. 

( Where made.) If paper sued on is negotiable here, the court 
will not inquire whether itis so, wheremade. Logue v. Smith, 
Wright, 10. 

NOTICE, 

1. (Of outstanding equity.) One taking a conveyance of Jand 
with notice of an outstanding equity, takes it subject to the 
equity. Warner v. Sickles, et al. 81; Gutshall v. Salisbury, 
Wright, 127. 


2. (Constructive.) A purchaser of land from one out of pos- 
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session is chargeable with constructive notice of the extent of 


the equity of the person in. Carter v. Cooke, et. al. Wright, 
444. 


3. (Same.) Persons dealing with heirs for descended lands have 
constructive notice of the extent of their rights. Piatt v. St. 
Clair’s Heirs, et al. Wright, 261. 

4. (Of assignment of judgment.) No particular form is required 
in a notice of the assignment of a judgment—that which puts 
the defendant on his guard is sufficient. Patterson v. Wilkins, 
Wright, 501. 

NUL TIEL RECORD. 

(How tried.) Nul tiel record is tried by the court on inspec- 
tion of the record; if the record be from another state, it may 
be authenticated under the act of congress, or proven as an ex- 
amined copy. Silver Lake Bank v. Hardin, Wright, 430. 

NUISANCE. 

1. (Shouting.) It is no nuisance to raise a shout, &c. to the an- 
noyance of a man clandestinely in the woods with a woman. 
Lakin v. Gun and Wife, Wright, 14. 

2. (Dam.) A dam across the Muskingum river is prima facie a 
nuisance, the authority to erect it is matter of defence. Hogg 
v. Zanesville Canal Co. Wright, 139. 

OFFICE AND OFFICER. 

1. (Authority.) The authority to exercise an office will be in- 
quired into on a quo warranto, and the usurper ejected. The 
State, &c. v. Buchanan, Wright, 233. 

2. (Mandamus.) He is compelled to perform his duty by a man- 
damus. Johnston’s Ad. v. Kelly, et al. Wright, 353. 

3. (Slander.) He may not be slandered with impunity. Seely 
v. Blair, Wright, 358. 

4. (Penalties.) In suing for penalties he is not liable fer costs 
Carter v. Hawley, et al. Wright, 332. 

5. (Justification.) If he justify acts, he must show them within 
his authority. Seaton v. Cordray, et al. Wright, 102. 


« 
_ 


6. 


- 


(Process.) Executing process apparently valid is protected 
by it, though the party is not. Harmon, et al. v. Gould, Wright, 
710. 

(Receiving money.) Receiving money for his principal, can- 
not dispute his principal’s authority to receive it. Methodist 
Church v. Wood, Wright, 12. 


~ 
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8. ( Executive.) It would be subversive of the first principles of 
justice, to allow an executive officer having process, to review 
the proceedings of the court and judge of them, &c. Olin v. 
Chapman, Wright, 12. 

OWNERS OF VESSELS. 

L. ( When his mnae is not stated in shipping articles.) The owner 
of a vessel, although his name is not stated in the shipping ar- 
ticles, is liable for the wages of aseaman. Bronde v. Haven, 
Gilpin, 595. 

2. (Compulsory sale.) Where one of two part owners, who have 
equal interests in a vessel, declares his intention of aking her 
to sea, and offers to make stipulation for her safe return, a 
court of admiralty will not, on an application of the other part 
owner, grant a compulsory order of sale, or permit him to send 
her to sea with a master appointed by himself. Davis v. The 
Seneca, Gilpin, 17. 

3. (Bottomry Bond to one part owner.) One part owner cannot 
take from the master a bottomry bond on the share of another 
part owner, for repairs done to the vessel. Patton v. The 
Randolph, Gilpin, 459. 

PARDON. 

(Effect of.) A general pardon acquits the convict of all the 
penalties of his conviction, including costs, Blanchard vy. 
The State, Wright, 377. 

PARENT AND CHILD. 

1. (Services of adult child.) A child who continues to live with 
his parents after he is adult, without stipulating for wages, and 
draws his subsistence from the family, is not in law presumed 
to work for pay; and he cannot, when disappointed in his 
father’s will, sue for wages. Lovet v. Price, 89; Willis v. 
Dun’s Ad. Wright, 133. 

2. (Services of minor child.) A father has a right to the servi- 
ces and wages of his minor child—and if he bind his daughter 
when over eighteen, the indenture may bind him as a contract, 
though void as an indenture. M’Clintock and Wife v. Cham- 
berlin, Wright, 547. 

3. (Same.) If he take the earnings of the child to which he is 
entitled, and invest in a house and lot, and take the title to 
them, it will be subject to the debts he then owed. Bell v. 
Hallenback, et al. Wright, 751. 
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4. (Conveyance.) If he convey land to his child when insolvent, 
or in contemplation of insolvency, the child will be postponed 
to the parent’s creditors. Godell v. Taylor, et al. 82; Hum- 
bert’s Lessee v. Methodist Church, Wright, 213. 

5. (Married daughter.) A father may afford shelter to his 
married daughter, separate from her husband—he is not bound 
to provide for him—nor will he be presumed to have enticed 
her away, or be liable unless he prevent a reconciliation. 
Friend v. Thompson, Wright, 636. 

PAROL AGREEMENT. 

(Concerning lands.) A parol agreement concerning lands, if partly 


executed, will be enforced. Williams v. Pope, et al. Wright, 
406. 


PARTIES. 


1. (Where one judgment deblor insolvent.) Where one of several 
judgment debtors is insolvent, and wholly destitute of property, 
it is not necessary to make him a party to a creditor’s bill to 
obtain satisfaction of the judgment out of the equitable interests 
or choses in action of the other defendants; but the fact that 
he is thus destitute of property must be distinctly averred in the 
bill, or the defendants may demur for want of parties. Van 

Cleef v. Sickles, 5 Paige, 505. 

(Where one defendant was not served with process.) Where 
one of the defendants in the judgment was not served with pro- 

cess in the suit at law, it is proper to make him a party to a 

creditor’s bill against the other judgment debtors, for the pur- 

pose of enabling the other defendants to claim contribution 
against him for the satisfaction of the complainant's debt, if 
they should be compelled to pay the same.—ZJb. 

3. (Corporation.) The directors of a corporation are liable to the 
stockholders and creditors of the corporation for a fraudulent 
breach of trust. And in a suit instituted against them, on 
account of such fraud, it is not necessary to make all the direc- 
tors parties. Cunningham v. Pell, 5 Paige, 607. 

4. ( Trustees.) A proceeding against trustees for a fraudulent 

breach of trust, is an exception to the rule that in a suit against 

trustees all of the trustees must be made parties.—Jb. 

( Corporation—fraudulent breach of trust.) In a suit brought 

by a creditor or a stockholder of a corporation against the direc- 

tors thereof, for a fraudulent breach of trust, the corporation 


re) 


or 
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itself, if in existence, is a necessary party. In such a suit all 
the directors or stockholders of the corporation should also be 
made parties; or the bill should be filed by the complainant as 
well for himself as for all others standing in the same situation. 


—lIb. 


. (Where rights of State involved.) Where the rights of the 


state are involved in the decision, upon a legitimate claim to 
relief against a person who has an interest in common with the 
state, the attorney general may be joined as a party defendant 
in a bill against such person. Varick v. Smith, 5 Paige, 137. 


. (Real party in interest.) The real party in interest must be a 


complainant in the court of chancery, and the assignee of a 
chose in action is not authorized to file a bill for the recovery 
of the same in the name of the assignor, who has parted with 
all his interest in the subject matter of the suit.—Jeld v. 
Maghee, 5 Paige, 539. 


. (Joinder of defendants.) In a creditor’s bill to reach the prop- 


erty of a judgment debtor, which has been transferred fraudu- 
lently or without consideration, two or more persons holding 
different portions of such property by distinct conveyances may 
be joined as defendants. Boyd v. Hoyt, 5 Paige, 65. 


9. (Same.) Where the object of a suit is single, different persons 


having or claiming separate interests in distinct or independent 
questions, all connected with and arising out of the single 
object of the suit, may be joined as defendants, so that the 
whole object of the bill may be obtained in one suit.—ZJb. 


10. (Claims improperly joined.) A claim against two or more 


persons, to whom the property of a judgment debtor has been 
improperly transferred, cannot be joined in the same bill with 
a claim against one of the defendants, for compensation for 
waste committed on the real estate of the judgment debtor, 
after it had been purchased by the complainant on execution, 
but before the time for redemption had expired.—Jb. 


PARTNERSHIP. 


1. 


(Extent of implied authority resulting from.) The implied au- 
thority, arising from the ordinary contract of copartnership, 
does not authorize one of the partners, without the assent of his 
copartners, to make a general assignment of the copartnership 
effects, to a trustee, for the benefit of creditors, and giving 
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preferences to one class of creditors over another. Havens v. 
Hussey, 5 Paige, 30. 

2. (Bond of one.) <A bond signed and sealed by one partner in 
the name of the firm, is only the obligation of the party execu- 
ting it; but if in fact for the partnership, it will be regarded in 
equity as a partnership contract. Button et al. v. Hampson, 
93 ; Ford, et al. v. Haft, 115; James v. Bostwick, Wright, 143. 

3. (Submission to arbitration.) One partner may submit to ar- 
bitration partnership transactions, and bind his fellows. Wil- 
cox, et al. v. Singletary, Wright, 420. 

4. (Assignment by one to another.) If partners settle between 
themselves, and one assign to the other a claim upon govern- 
ment, on which an extra allowance is afterwards made, the as- 
signee takes the whole of it. Fowler v. Piatt’s Ad. Wright, 
206. 

5. (Between plaintiff and defendant.) It is a good defence in 
assumpsit to show the transaction a partnership one between 
the plaintiff and defendant, unless the partners have settled, the 
balance agreed, and the suit is for the balance. Emrie v. Gil- 
bert & Co. Wright, 764. 

6. ( Declarations.) ‘The declarations of a partner are evidence 
against his co-partner, as to partnership contracts. Goodenow 
v. Duffield, Wright, 555. 

7. (Same.) But not as to fraud and torts. Wilkinson v. Root, 
Wright, 686. 

PATENT. 

1. (Difference in manner and form.) A mere difference in the 
manner and form of applying an invention, which is the same 
in principle with one previously used, will not justify a new pa- 
tent. Delano v. Scott, Gilpin, 500. 

2. (Specification.) If there be a false suggestion in any of sev- 
eral materials facts set forth in a specification, the patent is in- 
valid.— Jb. 

PAYMENT. 

1. (Where contemporaneous with receipt.) Where the receipt and 
payment of money is to take place at the same time and be- 
tween the same parties, and the payment is to be made out of 
the fund which is to be so received, one sum should be allowed 
to compensate the other, without an actual receipt and pay- 
ment. Morton v. Ludlow, 5 Paige, 519. 
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2. (Presumption.) A bond of more than twenty years standing 
is presumed to be paid, but slight circumstances will rebut the 
presumption, any thing which satisfies the jury it is unpaid. 
M Bride v. Moore’s Ad. Wright, 522. 

3. (Evidence of.) Possession of a note by the payee, is prima 
facie evidence of payment. Hughes, et al. v. Hind, Wright, 
650. 

4. (Work done in.) Work done for the holder of a note under 
an agreement to receive it as pay, is a payment. Moore v. 
Stadden, et al. Wright, 88. 

5. (Two receipts for.) Where two receipts have been given for 
the same payment, the fact must be shown by evidence. Ham- 
mer Vv. Neville, et al. Wright, 169. 

PERFORMANCE. 

1. (Of condition.) Performance of the condition of a bond 
should be affirmatively pleaded. Mason, &§c. v. Montgomery, 
et al. Wright, 722. 

2. (Before—on.) In covenant to do before a day, a tender of 
performance on the day, is after the day of performance. 
Halloway v. Davis, Wright, 130. 

PHYSICIAN. 

( Obligation of.) An undertaking to cure is not implied from 
the common employment of a physician, but merely to use or- 
dinary skill in the employment of means to effect a cure. 
Bliss v. Long, 332; Gallaher and Wife, v. Thompson, 
Wright, 466. 

PILOT. 

1. (Claim for salvage.) What a pilot does beyond the limits of 
his duty as such may be the foundation of a claim for salvage, 
but not such acts as are within them. Hand v. The Elvira, 
Gilpin, 65. 

. (Collision.) Where two vessels run foul of each other, without 
blame on the part of either, the loss must be borne by that on 
which it falls; if both are to blame it must be apportioned be- 
tween them; if it is by the fault of one, that must make full 
compensation. Reeves v. The Constitution, Gilpin, 584. 

PLEADINGS. 

1. (Multifariousness.) A bill which sets up only one sufficient 
ground for equitable relief, is not rendered multifarious by the 
insertion therein of a separate and distinct claim, upon which 

5* 
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8. 


the complainant is not entitled to ask for either discovery or 
relief. Varick v. Smith, 5 Paige, 137. 

(Joinder.) The complainant may join in the same bill two 
good causes of complaint arising out of the same transaction, 
where all the defendants are interested in the same claim of 
right, and where the relief asked for as to each is of the same 
nature.—Jb. 


. (Bill how construed.) In determining whether an allegation or 


statement in a bill is relevant or pertinent, the bill must not 
only be regarded as a pleading to bring before the court and 
put in issue the material allegations and charges upon which 
the complainant’s right to relief rests, but also as an examina- 
tion of the defendant for the purpose of obtaining evidence to 
establish the complainant’s case, or to counter-prove or destroy 
the defence which the defendant may attempt to set up. Haw- 
ley v. Wolverton, 5 Paige, 522. 


. (What may be put into the bill.) The complainant in his bill, 


may state any matter of evidence, or any collateral facts, the 
admission of which, by the defendant, in his answer, may be 
material in establishing the allegations of the bill, as a pleading, 
or to ascertain the nature, extent, and kind of relief to which 
the complainant is entitled ; or which may legally influence 
the court in determining the question of costs.—Jb. 


. (Discovery and relief.) If the bill contains no prayer for relief, 


it will be considered as a bill for discovery merely, although, in 
the prayer for process of subpena, the word decree is errone- 
ously added to the words usually inserted in a bill of discovery. 
Schroeppel v. Redfield, 5 Paige, 245. ; 


. (Wager.) Where the loser is sued at law upon a note given 


upon an illegal bet or wager, he may file a bill in chancery for 
a discovery of the consideration of the note, in aid of his de- 
fence at law, although the amount of the note is less than one 
hundred dollars.—Jb. 


; ( Multifariousness. ) If a joint claim against two defendants is 


improperly joined in the same bill, with a separate claim against 
: ; gains 

one of the defendants, both or either of the defendants may 
demur to the bill for multifariousness. Boyd v. Hoyt, 5 Paige 65 
, 65. 

(Same.) A demurrer to a bill for multifariousness, like a 
demurrer for a misjoinder at law, goes to the whole bill; and 
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if the demurrer is allowed, the bili will be dismissed as to the 
party who demurs.—Jb. 

9. (Joinder of surviving partner.) Where a bill is filed against 
the representatives of a deceased partner, to obtain satisfaction 
of a copartnership debt, out of the estate of the decedent, the 
joining of the surviving partner, who is insolvent, with them as 
a defendant, does not render the bill multifarious, or authorize 
such representatives to demur. Butts v. Genung, 5 Paige, 254. 

10. (New parties.) Where new parties are brought before the 
court, either by amendment or otherwise, who should have 
been made parties to the original bill, such new parties may 
avail themselves of any valid defence which they had, under 
the statute of limitations or otherwise, at the time they were 
actually made parties to the suit. Campbell v. Bowne, 5 Paige, 34. 

1}. (Jrrelevant matter.) A defendant cannot be allowed to intro- 
duce irrelevant matters into his answer, for the purpose of 
discrediting the witnesses, who, as he supposes, may be called 
by the complainant to sustain the suit. Norton v. Woods, 
5 Paige, 260. 

12. ( Repetition.) A repetition of the same allegations, in different 
parts of a bill or answer, renders either one or the other of such 
allegations impertinent.—Jb. 

13. (Impertinence.) Where pertinent matter is so mixed up with 
that which is impertinent and irrelevant that they cannot be 
separated, the whole may be rejected as impertinent.—Jb. 

14. (Scandal and Impertinence.) Where the defendant, who was 
insolvent, had recovered judgment against the complainant 
in an action of slander, and the latter filed his bill to offset 
another judgment against the defendant, which had been 
assigned to the complainant by F. during the pendency of the 
slander suit; and the defendant, by his answer, after denying 
that the assignment was made absolutely and in good faith, and 
averring that it was made without consideration and was merely 
colorable, proceeded to charge the complainant with having 
uttered the slanderous words for which the defendant’s judg- 
ment was recovered, at the instigation of F., and to aid him in 
a design of destroying the defendant’s character, under a pro- 
mise of indemnity from F., and that F.’s judgment was assigned 
to the complainant in pursuance of such promise of indemnity ; 
Held, that these charges in the answer were not material to 
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the defence, and were scandalous and impertinent. Somers v. 
Torrey, 5 Paige, 54. 

15. ( Declaration.) A declaration containing some good and some 
bad counts, will be sustained on a general demurrer. New- 
braugh vy. Curry, 47; Ford v. Rehman, Wright 434, 

16. (Same.) On a contract to do work on a frame barn where no 
place is designated, should aver the preparation of the frame 
and notice. Wilder v. Little, Wright, 389. 

17. ( Variance.) Ona judgment for $198 40, is not sustained by 
proof of one for the same sum and costs. Adair’s Ad. v. 
Roger's Ad. Wright, 428. 

18. (Same.) Nor oneon a judgment entered the 23d of October, 
by a record of one on the 19th of October. Silver Lake 
Bank v. Hardin, Wright, 430. 

19. (Limitations of foreign state.) Of the statute of limitations 
of a foreign state should set out so much of the statute as will 
present the law relied on. Gordon vy. Preston, Wright, 341. 

20. (Puis darrein continuance.) An executor may plead puis 
darrein continuance that he has been removed and as adminis- 
trator appointed in his place. Gormly, et al. y. Skinner’s Ex. 
Wright, 680. 

PORTRAITS. 

(Contract for.) An artist who contracts to paint likenesses, is 
bound like other persons to fulfil his contract—if his employer 
accept the work he cannot recover the price back, nor if he 
direct alterations which spoil the likeness. Freeman vy. Gal- 
braith, Wright, 591. 

POSSE. 

1. (Plaintiff summoned of.) A plaintiff who issues void process, 
is not protected by being summoned of the posse to execute it, 
though it may protect the officer if its vicious character is not 
apparent. Harmon, et al. v. Gould, Wright, 710. 

2. (Justification.) One summoned by an officer, and assisting 
as of his posse, may justify under his authority. O’ Bayle v. 
Brown, Wright, 465. 

POSSESSION, 

L. (Defence of.) Possession may be defended by force, and if 
regained by force, the party is only liable for the damage. 
Pittford vy. Armstrong, Wright, 94. 

2. (Of wild lands.) If a recovery in wild lands is sought in 
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5. 


ejectment on possession alone, it must be an actual one. 
Boal’s Lessee v. King, et al. Wright, 223. 

( Trespass.) Possession of real estate is essential to an ac- 
tion of trespass upon it—but the owner of a mill who has 
placed a tender in it giving him a portion of the tolls, as com- 
pensation, has sufficient possession to maintain trespass. Wil- 
son v. Crosby, et al. Wright, 288. 

(Wild lands.) One having title to wild lands, who pays taxes 
and exercises ownership over it, may recover in ejectment. 
Winthrops’ Lessee v. Grimes, Wright, 330. 

(Domestic animal.) Of a domestic animal running at large 
is constructively in the owner. Middlesworth vy. Robinson, 
Wright, 552 


POST-TESTAMENTARY CHILD. 


1. 


© 
~ 


( Contribution.) Under the provisions of the revised statutes, 
giving to a post-testamentary child the same portion of the real 
and personal estate of the father as would have descended or 
have been distributed to such child if the father had died intes- 
tate, all the devisees and legatees must contribute ratably, in 
proportion to the value of the real or personal estate devised or 
bequeathed to them respectively, to make up the distributive 
share of such post-testamentary child. And in making such 
contribution, no distinction is to be made between specific, 
general and residuary legatees, but each legacy is to abate 
ratably, in proportion to its amount, or value. Mitchell v. 
Blain, 5 Paige, 588. 

( Widow’s legacy in heu of dower.) Even a legacy given to the 
widow of the testator in lieu of dower, must be taken into 
account in estimating the amount which the other legatees are 
bound to contribute, to make up the share of a post-testamen- 
tary child in the estate of the father. But as between the 
widow and such child, the latter cannot take a child’s portion 
of the real estate discharged of the widow’s right of dower, and 
also a ratable proportion of a legacy given by the testator to 
the widow, in lieu of such dower.—Jb. 


POUNDAGE. 


( What given for.) Poundage is given to the sheriff for the risk, 


§*c. in receiving and paying over money, and he cannot tax it 
unless he has actually made the money. Bushnell vy. Eaton, 
Wright, 720. 





214 Digest of American Cases. [April, 


POWER. 

(Revoked by death.) A power to receive money is revoked by the 
death of the person receiving it, and does not pass to the ad- 
ministrators, but if they receive the money, it is the money of 
the party in their hands. Johnson v. Johnson's Admr. Wright, 
594. 

PRACTICE. 

1. (Subpena returnable on Sunday.) It is irregular to make any 
process returnable on Sunday. And where the complainant 
made his subpeena returnable on that day, and afterwards took 
out an attachment thereon against the defendant for not appear- 
ing, the court set aside the attachment as irregular. Gould v. 
Spencer, 5 Paige, 541. 

2. (Irregularity waived.) Where an answer on oath is not waived 
by the complainant, in his bill, and there is no jurat to the copy 
of the answer served, if the complainant files a replication and 
goes to a hearing without objection, the irregularity is waived ; 
and he cannot at the hearing deprive the defendant of the 
benefit of the answer, so far as it is responsive to the bill, by 
objecting to the want of a jurat to the copy of the answer as 
served. Reed v. Warner, 5 Paige, 650. 

3. (Defendants not jointly interested.) Where the defendants are 
not jointly interested in respect to the claim made against them 
by the bill, the complainant may waive an answer on oath as 
to some of them, and not as to the others.—Bulkley v. Van 
Wyck, 5 Paige, 536. 

4. (Nunc pro tunc.) The office of a nunc pro tunc order is to 
supply the evidence of some act done, the entry of which was 
omitted, not the supply of things omitted to be done. Brad- 
ford, et al. v. Watts, Wright, 495. 

5. (Scrawl.) A scrawl or other seal placed at the end of the 
signature to an instrument is prima facie a seal, though the 
testatum clause makes no mention of it. Michener v. Kenney, 
Wright, 459. 

6. (Blank paper.) A blank paper with a signature or seal, at 
the trial, lays no foundation for a recovery—to be valid it 
should be filled up. Spencer v. Buchanan, Wright, 483. 

. (Altorney.) If an attorney appear in court advocating incon- 
sistent interests, he may be called on for his warrant. Tallia-~ 


ferro v. Porter's Admr. Wright, 610. 


~l 
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8. (Admission of counsel.) If counsel have admitted a fact in 
the progress of the cause, they cannotretract the admission 
without leave, &c. Seely v. Cole, Wright, 681. 

9. (Court.) The court will, if applied to before the argument, 
proceed to the jury, settle the law of the case. Barny v. Dim- 
mitt’s Ad. Wright, 44. 

10. (Jury.) The jury may, after they have retired, come into 
court and receive the instruction of the court in a matter of 
law, and by permission recall a witness and ask him a question 
as to his evidence, and the court may allow them refreshments, 
and a physician if needed. The State v. Town, Wright, 75. 

11. (What judge may state.) A judge may state an hypotheti- 
cal case, in illustrating his positions. Gage v. Payne, et al. 
Wright, 678. 

12. (Same.) But should not direct the jury what facts are proven 
by oral evidence. Hopkins v. Sickles, Wright, 376. 

13. (Division of court.) If the court is equally divided upon 
objections to evidence or motions, the objection or motion fails. 
James v. Bostwick. Wright, 143. 

14. (Exceptions.) The sealing a bill of exceptions is a judicial 
act which cannot be done by attorney. Darling v. Gill, 
Wright, 73. 

15. (Same.) ~The bill should be signed and sealed by the judges 
concurring in the decision excepted to, and show their charac- 
ter as judges—if only signed by one name with the addition 
of pro tem, it is void. Croy, et al. v. The State, Wright, 135. 

16. (Polling of Jury.) The jury in a civil case is not polled of 
course, though the court may order it, if the verdict is given 
under circumstances of suspicion. Berry v. Wallace, Wright, 
659. 

17. ( Verdict for value in tort.) In tort for the conversion of a 
chattel for the value, vests the property in the defendant, 
Botts v. Mouser, Wright, 744. 

18. (New trial.) For excessive damages will be refused, if the 
plaintiff will reduce them by remission to what is right. Clary 
v. Protection In. Com. 229; Bagly v. Bates, Wright, 705. 

19. (Same.) And the court will in a proper case suggest the re- 
duction.—Jb, 

20. (Sheriff's return.) The return of a sheriff may be amended 
by leave of the court, but not by himself without leave to alter 
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his liability. Zammer v. Neville, et al. 159; Wells v. Bene- 
field, Wright, 201. 


21. (Omission of Clerk.) The omission of the clerk to enter 


the name of one of the jurors, is no cause for a motion in arrest, 
he may insert it on the minutes by leave of the court, after the 
objection is made. Woods v. Green, Wright, 503. 


22. (Officers of Court.) The officers of the court have no con- 


trol over the judgment for cost—that is with the party—if the 
officers give credit for their fees, they collect them as others 
do their debts. Naper v. Bowers, Wright, 692. 


23. (Judge's Charge.) ‘The court are not bound to notice in the 


charge, a point of law embraced in the argument, unless their 
opinion upon it was explicitly required. United States v. 
Fourteen Packages, Gilpin, 252. 


PRESUMPTIONS. 
( Title to land.) ‘Title to land draws to it a presumptive right to 


enter and enjoy—but mere presumption yields to a clear paper 
title. Williams’ Lessee v. Burnet, Wright, 53. 


PRINCIPAL AND SURETY. 


A 


(Giving time.) If the creditor give time to the principal with- 
out the consent of the surety, he discharges the surety; but if 
there be a clause in the note for renewing it from time to time 
if the interest is paid, that authorizes the giving time in that 
way. Reddish’s Ex. v. Penthueson, et al. Wright, 538. 
(Argeement for giving time.) An agreement to give time with- 
out the consent of the surety discharges him; and if the debt 
be by bond, and the agreement for time oral, or without con- 
sideration, if the time has been given, it is a discharge—the 
question is, was time given to the principal without the consent 
of the security? Bever v. Butler and Hall, Wright, 367. 
(Security impaired by creditor.) If the creditor by his own 
act impair the security of those collaterally bound to him, he 
discharges them either altogether or for so much as they have 
lost by the act. Downer’s Admr. v. Zanesville Bank, Wright, 
480. 

(Indemnity.) Sureties on a bond of indemnity may be sued 
before judgment is obtained against the principal. Ailbourn 
v. Cooke, et al. Wright, 71. 


PRIVILEGE. 


(Of discharging money contract.) Where one obliged by a 
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money contract has the privilege of discharging it in a specified 
time by delivering something else, if he fail, he loses the right, 
and the contract remains one for money. Wheeler’s Admr. v. 
Wilkinson, Wright, 365. 

PRIVITY. 

1. (Between bail and surety.) There is no privy between the 
bail of A. who is sued, and one jointly liable with him for the 
debt. Cunningham v. Clarkson, Wright, 217. 

2. ( Substitution.) Where A. owes B. and agrees with C. to pay 
the debt, until B. agrees to accept C. there is no privity be- 
tween them, and A. is not discharged. rill, et al. v. Fawcett, 
Wright, 218. 

PRODUCTION OF BOOKS, PAPERS, &c. 

1. (Belonging to complainant.) In ordinary cases the complainant 
cannot be compelled, upon motion, to submit his books, or 
other documentary evidence in his possession, to the inspection 
of the defendant, to enable the latter to answer the bill and 
make his defence in the suit. But ifthe complainant, upon 
request, refuses to permit the defendarit to inspect such books 
or documents, he cannot afterwards object that the answer is 
insufficient in not stating their contents. And where the books 
or documents of the complainant are material for the defendant’s 
defence of the suit, the defendant must file a cross bill against 
the complainant for the discovery of them. Kelly v. Eckford, 
5 Paige, 548. 

2. (Partnership books and papers.) The rule is different as to 
partnership books and papers, to the inspection of which both 
parties have an equal right, but which are in the hands of one 
of the copartners, or of his assignees or representatives. In 
such a case, upon the application of either party, and in any 
stage of the suit, the adverse party will be compelled to deposite 
the partnership books and papers, which are in his possession 
or under his control, in the hands of an officer of the court, for 
the inspection of the party making such application, and that 
such party may take copies thereof, if necessary.—Jb. 

PROMISSORY NOTES. 

1. ( Mutilated.) If mutilated, the ellipses may be supplied in 
the same way the contents of a lost paper are shown—and for 
the purposes of defence, any one interested in the note when 

VOL. XVII.—NO. XXXIII. 19 
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given, may be regarded as payee, though not named. Faillis 
v. Griffith, Wright, 303. 

. (Discharge of endorser.) A discharge by the holder of his 
immediate endorser, will not discharge the maker or a prior 
endorser ; nor can they inquire into the transaction. Perry 
v. Carneal, et al. Wright, 197. 

3. (Payment by endorser.) But payment, by an endorser, of 
part of the note to the holder, discharges so much of the note, 
and leaves the endorser to seek his remedy for money paid of 
the maker—if he pay the whole, he takes the note and may 
proceed on it.—Jh. 

4. (Condition not to sue.) A note is good with a condition not 
to sue for five years, unless the maker should be found within 


rs) 


’ 


two hundred miles of the place of its date. Chittenden vy. En- 

sign, Wright, 721. 

(Giving second note.) The giving a second note, an earlier 

one outstanding, is a circumstance tending to show the first 

paid, but of itself very slight. Hamilton v. Phelps, Wright, 

689. 

PUBLIC GROUND. 

(Dedication of.) The streets and public ground in a town may 
be dedicated to the public by plat and record, but to vest the 
fee in the county for public uses, the plat must be acknowledged 
and recorded. Morris v. Powers, Wright, 749. 

RECORDS. 

1. (Of early times.) The informal records of courts in the 
early settlement of the country, are held good until reversed. 
Boal’s Lessee v. King, et al. Wright. 223. 


or 


g; 

2. (Destroyed by fire.) Where the records of a court have been 
destroyed by fire, and supplied under a law of the state, a 
copy of the supplied record is of the same effect as an original 
one, conclusive upon what is contained in it. Poorman \ 
Crane’s Admr. Wright, 347. 

RECORD OF DEEDS. 

(Overlooking a deed by register.) If the recorder of deeds 
in searching for conveyances, by mistake overload a deed, 
which induces a posterior purchase, that will not affect the title 
overlooked. Piatt v. St. Clair’s Heirs, et al. Wright, 529. 

RELIGIOUS BELIEF. 

1. (Inquiry into.) ‘The inquiry into a man’s belief when inci- 
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dentally necessary to settle rights in contzst, is not calling him 
in question for his religious belief against the prohibition of the 
constitution. Kisor, et al. v. Stancifer, et al. Wright, 323. 

2. (Same.) CQuere—can a witness, under the constitution, be 
questioned as to his religious belief, to disqualify him? Eas- 
terday v. Kilborn, Wright, 343. 

REMAINDER. 

1. ( Vested.) A remainder is vested in interest, where the person 
is in being and ascertained, who will, if he lives, have an abso- 
lute and immediate right to the possession of the land upon the 
ceasing or failure of all the precedent estates, provided the es- 
tate limited to him in remainder continues to exist; that is, 
where the remainder-man’s right, to an estate in possession, 
cannot be defeated by third persons, or contingent events, or 
by the failure of a condition precedent, if he lives, and the 
estate limited to him by way of remainder continues, until all 
the precedent estates are determined. Hawley v. James, 5 
Paige, 318. 

2. (Contingent.) The remainder is contingent, although the 
remainder-man is in being and ascertained, so long as it re- 
mains uncertain whether he will be entitled to the estate, 
limited to him in remainder, if he lives, and such estate con- 
tinues, until all the precedent estates have ceased. But the 
existence of a power to appoint the remainder among a class 
of persons, who are known and ascertained, which remainder 
is limited to the whole class in default of such appointment, 
does not render the remainder to the class contingent; the 
remainder is vested in the class, subject to be divested, as to 
some of the class, by the execution of the power of appoint- 
ment.— Jb. 
(Same.) Where the testator did not intend to vest the estate 
in any of the remainder-men until the power of appointment in 
their favor was executed by his trustees, but made the whole 
right of the remainder-men absolutely dependant upon the 
decision of his trustees, in their favor, as to their moral char- 
acters and merits, at the time appointed by the testator for the 
vesting of the remainders in possession ; Held, that the remain- 
ders were contingent during the continuance of the precedent 
estate.—Ib. 


4. (Contingent, how limited.) A contingent remainder may be 


** 
~ 
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limited upon a term in gross, or upon a remainder which is 
limited upon such a term, if the contingent remainder itself is 
so limited that it must necessarily vest in interest, if ever, 
within the period of two lives in being at the creation of the 
estate, or at the termination thereof.—Jb. 

RESULTING TRUST. 

( What.) In general where land is paid for by one, and the 
title taken to another, there results a trust to the person paying 
—a prima facie exception to this rule is found where a parent 
pays the purchase and the deed is to a child—that is held an 
advancement of the child, unless the contrary intention appears. 
Parish v. Rhodes, et al. Wright, 339. 

SALVAGE. 

1. (Amount.) The amount of salvage to be allowed must be 
estimated by the compound consideration of the danger and 
importance of the service ; the value of the property saved is 
an essential circumstance in estimating the latter. land vy. 
The Elvira, Gilpin, 68. 

2. Second set of salvors.) If property abandoned by the mas- 
ter and crew, be taken possession of by a set of salvors; a 
second set have no right to interfere with them and become 
participators in the salvage, unless it appears that the first would 
not have been able to effect the purpose without the aid of the 
others. Hand v. The Elvira, Gilpin, 67. 

SEAL. 

1. (To wills.) No seal is required to a will since the 22d of 
December, 1824. Williams’ Lessee v. Burnet, Wright, 53. 
2. (Partnership bond.) A seal affixed to a partnership bond, is 
only that of the partner executing it, Button et al v. Hamp- 
son, et al. 93; James v. Bostwick, 142; Ford, &c. v. Haft, 

Wright, 118. 

3. (Of partners.) Partners have no common seal, each uses his 
own.—Jb. 

4. (To an instrument.) Where a seal is affixed to an instrument, 
it is prima facie a sealed instrument, though no seal is men- 
tioned in the testatum clause. Gazzam v. Ohio In. Com. 
Wright, 214. 

5. (Scrawl.) The statute places a scrawl and other seal on the 
same footing, and one affixed to the instrument places it on the 
same footing as any other seal. Michenor v. Kinney, Wright, 459. 
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SEAMEN. 


3 


( Mate.) Where a seaman is appointed to act as mate of a 
vessel, by the master, during the voyage, he may be removed 
by the master for incompetency, and is not entitled to any other 
wages than those originally contracted for. Woodv. The Nim- 
rod, Gilpin, 87. 

(Costs of Imprisonment.) Where a seaman is imprisoned by 
the authorities of a foreign country for a violation of its laws, 
the costs and charges may be deducted from his wages; but 
not so when he is imprisoned at the instance of the master of 
the vessel. Magee v. The Moss, Gilpin, 233. 

(Expenses of medical attendance.) Where a seaman in a 
foreign port, contracts an ordinary disease without any fault of 
his own, and remains on board a vessel which is properly pro- 
vided with a chest of medicines, the expenses for the attendance 
and advice of a physician, if evidently necessary for the safety 
of his life, are to be deducted from his wages. Holmes v. 
Hutchinson, Gilpin, 448. 


SET-OFF. 


(Notes in hands of Assignee.) Where C., received a negotiable 


note from I., payable at a future day, which he endorsed and 
passed away in the ordinary course of business, and I. held 
two negotiable notes against C. for about the same amount, 
which were payable a short time after the note which he had 
originally given to C, became due ; and before any of the notes 
became due, I. became insolvent and made an assignment for 
the benefit of his creditors, which assignment included C.’s 
notes, which were endorsed and transferred to the assignee, 
and C. was afterwards compelled, as endorser, to pay and take 
up the note originally given to him by I.; Held, that C. could 
not in equity offset the note so taken up by him against his 
own notes in the hands of the assignee. Aliter, if C. had been 
the owner and holder of I.’s note at the time of the assignment 
for the benefit of his creditors; as the circumstance of the note 
not being due would not have impaired C.’s equitable right to 
a set-off in such a case. Chance v. Isaacs, 5 Paige, 592. 


SHERIFF. 


(Sale by.) Sale of personal property in which the defendant 


has no right, passes no title. Green v. Cutright, Wright, 738. 
19* 
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SICKNESS. 
1. (Expenses of cure.) Where a seaman contracts disease by his 


9 


own vices or faults, and in defiance of the counsel and com- 
mand of his superior officers, the vessel is not chargeable for 
the expenses of his cure. Pierce v. Patton, Gilpin, 438. 
(Medical attendance on shore.) Where a seaman, in a foreign 
port, is taken on shore at his own solicitation, from a vessel 
properly provided with a chest of medicines, and there receives 
medical attendance and advice, the expenses thereof are to be 
deducted from his wages.—Jb. 


SLANDER. 


1. 


te 


wt 


_— 


8. 


(Public officers.) The truth may be spoken of a public offi- 
cer, or a candidate for office, not falsehold—it is no excuse that 
the plaintiff is in office, or a candidate ; if it were, public em- 
ployment would be left to men having no regard for character. 
Seely v. Blair, Wright, 358. 

(Candidates.) The admitted right to canvass the character 
of officers and candidates, is not an authority to calumniate 
them, if it were, none but the worthless and profligate would 
take office. Seely v. Blair, Wright, 683. 

(Words provoked.) Suit will not lie for words which the 
plaintiff provoked, nor for those imputing mere intention of 
crime, or evil disposition—and for words of heat, the plaintiff 
recovers only nominal damages. Seaton v. Cordray, Wright, 
101. 

(Authority given.) If in uttering slander, the defendant al- 
ways gave his authority, and the person named was, in fact, his 
authority, that is a defence, if pleaded. Young, &c. v. Sle- 
mons, 124; Sexton vy. Todd, Wricht, 316. 

(Justifiable.) Words spoken in the administration of jus- 
tice, or in concern, or in confidence merely, are not actionable 
—ITh. 

( What not.) It is not slander to raise a shout, and beat tin 
kettles near a man found clandestinely in the woods with a fe- 
male. Lakin v. Gun and Wife, Wright, 14. 

(Character.) The character of the plaintiff in slander is in 
issue on not guilty, as in the character of the words—it is 
competent for the defendant to prove in mitigation, that the 
plaintiff is a common strumpet. Jler v. Cromer, Wright, 441 
(Habit of.) But he cannot mitigate the damages by show- 
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ing that he has fallen into a confirmed habit of slandering. 
Young, &c. v. Slemons, Wright, 124. 

SOLICITOR AND COUNSEL. 

1. (Scandalous or impertinent pleading.) The solicitor who draws, 
and the counsel who signs, a scandalous or impertinent plead- 
ing or proceeding, are personally liable for the costs of expung- 
ing the scandalous or impertinent matter, and ought to be 
charged therewith in the first instance, although their client is 
also liable to the adverse party for such costs. And if the so- 
licitor or counsel is compelled to pay such costs, he has no 
legal or equitable claim upon his client to refund the amount 
thus paid. Powell v. Kane, 5 Paige, 265. 

2. (Same.) The counsel who signs a pleading containing scanda- 
lous or imperfect matter is guilty of a contempt of the court, 
and is personally liable to the adverse party for the costs of the 
proceedings to have the scandalous or impertinent matter ex- 
punged. Somers v. Torrey, 5 Paige, 54. 

3. (Irregular proceeding.) The solicitor himself is personally 
liable for the costs of correcting an irregular proceeding, occa- 
sioned by his negligence or gross ignorance, which is preju- 
dicial to the rights of the adverse party ; and if the costs are 
charged upon the client in the first instance, he may recover 
them in an action against his solicitor. Kane v. Van Vranken, 
5 Paige, 62. 

4. (Refusing to pay money.) Where a solicitor collects money for 
his client, which he refuses to pay over, the court will enforce 
the payment of the money by a commitment for a contempt ; 
and if he persists in his disobedience to the order of the court, 
the chancellor may order him to be stricken from the roll of 
solicitors. Matter of Bleakley, 5 Paige, 311. 

5. (Champerty and maintenance.) It is illegal for a solicitor to 
contract with his client for a part of the demand in litigation, 
in addition to his legal costs and expenses in the suit, if he 
succeeds in the litigation ; and such agreements, as they tend 
to champerty and maintenance, will not be sanctioned by the 
court.—Ib. 

SPECIFIC PERFORMANCE. 

1. (Covenants of warranty.) A court of equity does not decree 
the specific performance of a contract for the sale of land, if 
the vendor cannot make a good title, although the contract 
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contains no agreement for covenants of warranty; except 
in those cases where the vendee assumes the risk of the 
title, or agrees to take such a title as the vendor is able to give. 
But where the sale has been consummated by a conveyance, 
without any covenants of warranty as to the title, and there has 
been neither fraud nor misrepresentation on the part of the 
vendor, the vendee has no remedy to recover back his purchase 
money, upon a subsequent failure of title. Bates v. Delavan, 
5 Paige, 299. 

2, (Failure of title.) The court will not decree the performance 
of a contract for the sale of land, where there is a failure of title 
as to an undivided portion thereof, which the vendee has not 
agreed to take at his own risk. But if the vendor has executed 
a conveyance of the land, with warranty, the court of chancery 
will not rescind the sale, but will leave the grantee to his legal 
remedy upon the covenants in his deed.—Jb. 

STATUTES, CONSTRUCTION OF. 

(By Supreme Court.) Where the supreme court has given a judi- 
cial construction to a provision of a recent statute, that decision, 
if not clearly wrong, should be followed by the court of chan- 
cery, so that different rules of construction may not prevail in 
the courts of law and equity in relation to the same statutory 
provisions. Merrill v. Townsend, 5 Paige, 80. 

SUBSTITUTION. 

(Of one debtor for another.) Where A. owes B. and agrees 
with C. to pay the debt, A. is not discharged until B. has ac- 
cepted C.—Until then, there is no privity between them, on 
which to bring suit. Gill, et al. v. Fawcett, Wright, 218. 

SUNDAY. 

(Deed on.) The grantor of a deed cannot avoid it by proof that 
it was executed on Sunday. Swisher’s Lessee v. Williams’ 
Heirs, Wright, 754. 

TENDER. 

1. (Of chattels.) If the tender of chattels be found by the jury 
they should assess their value, on which the court will give 
judgment against the defendant, or for him upon an order to 
deliver to the plaintiff with security—a general verdict for de- 
fendant leaving himthe chattels, is erroneous. Palmer v. Har- 
per, Wright, 383. 

2. (Same.) If chattels tendered are refused, the party tendering 
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may leave or keep them at the risk of the other party, and re- 
cover for their value, or he may dispose of them and recover 
the difference between the contract and market price. Hadly 
v. Pugh & Co. 554; Strong v. Watrous, Wright, 373. 

TRESPASS. 

1. (By owner of land.) The owner of land is not a trespasser 
for defending his possession with force, and if he use force to 
turn a wrongdoer out, he is only liable for a breach of the 
peace. Pitford v. Armstrong, Wright, 94. 


we) 


(Using force.) If he use force to eject his tenant, he may be 
liable as a trespasser, but may show the circumstances in miti- 
gation Allen v. Champion, et al. Wright, 672. 

3. (For cutting trees.) Trespass will lie by the owner of the 
soil, for cutting his trees, though he is out of possession. 
Gray v. Cooper, Wright, 500. 

TROVER. 

1. (Ownership of chattel.) In general, the owner of a chattel 
may follow it into whomsoever hands it passes, and maintain 
trover, if the delivery is refused, or the party having it has used 
it in any way inconsistent with the owner’s rights. Woolsey 
v. Seely, et al. Wright, 360. 

2. (Damages in.). The rule of damage is the value of the article 
at the place of conversion, at any time between the conversion 
and suit, with interest—but if wantonly taken and of but little 
intrinsic value, as family pictures, exemplary damages may be 
given.—Ib. 

3. (By mortgagor.) Trover will lie by the mortgagor of a domes- 
tic animal running at large, for the abuse of it, or any use in- 
consistent with his right. Middlesworth v. Robinson, Wright, 552. 

4, (Agister of cattle.) An agister of cattle may have trover 
against one converting cattle with him at pasture—if he sue by 
authority of the owner and recover, the property is changed, and 
if the owner afterwards sue, the recovery by the agister can be 
given in evidence, under the general. Betts v. Mouser, 
Wright, 744. 

TRUST. 

1. (Where existing.) A trust exists wherever one person is man- 
aging the funds of another—a partner holds partnership funds 
in trust for the partnership and the individual partners—the 
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case of an executor is one of trust created by law. Hulse, et 
al. v. Wright, Wright, 61. 

2. Title of trustee.) The title of bare naked trustee may be 
passed by legislative act, to those having the beneficial interest. 
Morgan, et al. v. Lesslie, et al. Wright, 144. 

3. ( Tacit.) <A trust tacitly created is more difficult of proof, but 
when proven, has the same effect as an express one. Miami 


’ 


Ex. Co. v. Bank U.S. et al. Wright, 249. 

TRUST, TRUSTEE AND CESTUI QUE TRUST. 

1. (When legal and valid.) Although some of the objects for 
which a trust is created, or some future interests limited upon 
the trust estate, are illegal or invalid, if any of the purposes for 
which the trust was created are legal and valid, and would 
authorize the creation of such an estate, the legal title vests in 
the trustees, during the continuance of the valid objects of the 
trust; except in those cases where the legal and valid objects 
of the trust are so mixed up with those which are illegal 
and void, that it is impossible to sustain the one without giving 
effect to the other. And every disposition by the testator of 
an interest or right in the rents and profits of his real estate, 
which are to accrue after his death, which disposition, if valid, 
would have the effect of suspending the power of alienation of 
the entire fee for a longer period than is allowed by law, and 
every other future estate or interest limited upon the trust, 
which would have that effect, must be considered and treated 
as absolutely void and inoperative, in determining the question 
as to the validity of the devise of the legal estate to the trus- 
tees, or as to the validity of the other trusts of the will. Haw- 
ley v. James, 5 Paige, 318. 


rw) 


(Estate vested in executors and trustees.) Every estate vested 
in executors or trustees, as such, is held by them in joint ten- 
ancy as between themselves. But the nature of their estate in 
the trust property, in reference to the rights of the cestui que 
trust and others, depends entirely upon the nature of the rights 
or interests of the latter ; so, that when all the purposes of the 
trust, as to any share of the trust property, are illegal, or cease, 
the estate of the trust ceases pro tanto. Lorillard v. Coster, 
5 Paige, 172. 


3. (Resulting trust.) A resulting trust is the mere creature of 
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4. 


5. 


6. 


~~ 
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equity ; and it cannot, therefore, arise where the parties have 
declared an express trust, which is evidenced by a written 
declaration of such express trust. Leggett v. Dubois, 5 Paige, 114. 
(Duty of executor or trustee.) An executor, or a trustee ap- 
pointed by the will of a testator, is bound to carry into effect 
al] the valid trusts of the will, unless he is excused from a strict 
performance by the parties interested therein; and with the 
sanction of the court of chancery, where the rights of infants 
are concerned. Wood v. Wood, 5 Paige, 597. 

( Trustee should have legal title.) 'To enable a trustee to re- 
ceive the rents and profits of lands for the use of another person, 
it is necessary that he should have the legal title to the land 
itself. And where the land itself is vested in the person ben- 
eficially interested therein, a valid power in trust cannot be 
given to a trustee to receive the rents and profits of such land 
for the use of the person who holds the legal title of the land.—Jb. 
( Attorney taking conveyance of equity of redemption to himself. ) 
Where an attorney, who was employed to collect or foreclose a 
mortgage, instead of foreclosing the same, took a conveyance 
of the equity of redemption to himself, instead of his clients ; 
Held, that he took the legal title as a trustee for his clients, and 
that upon his death the legal estate descended to his heirs at 
law charged with the trust, and that the clients were entitled 
to a conveyance from the heirs, upon the repayment of the 
amount paid by the attorney for the equity of redemption, and 
the amount due for his services, and the value of the improve- 
ments made upon the premises by the heirs before they had 
notice of the existence of the trust. Held also that one of the 
heirs, who had purchased and paid for the shares of the other 
heirs in the trust premises, before he had any notice of the 
trust, was entitled to hold the shares thus conveyed to him, 
discharged of the trust, and that the cestuis que trust must look 
to the heirs who sold such shares, for the purchase money 
received by them on the sale. Giddings v. Eastman, 5 Paige, 561. 
( Trustee refusing to accept the trust.) Where one of several 
trustees refuses to accept and execute the trust, the whole estate 
vests in the others, in the same manner as if he were dead, or 
had not been named as trustee. Aing v. Donnelly, 5 Paige, 46. 
(Same.) Where one of three persons appointed, by a will, 
trustees of an express trust, refused to accept the trust, and 
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executed a formal renunciation thereof, and after the death of 
one of the acting trustees, the survivor applied to the chan- 
cellor to restore such renouncing trustee to the trust, which he 
was then willing to assume, in conjunction with such survivor ; 
Held, that the court had no authority to restore such renounc- 
ing trustee to the trust, or to appoint him a new trustee in 
conjunction with the survivor, who had originally assumed to 
act as one of the trustees. Matter of Van Schoonhoven, 5 


Paige, 559. 


-~ 
a 


(Same.) Where one of the persons appointed trustees of an 

express trust refuses to accept such trust, and executes a formal 

renunciation thereof, he cannot afterwards accept and execute 

the trust, except it be under a new appointment as trustee.—Jb. 

10. (Extent of trustees.) A trustee, who has only a delegated 
discretionary power, cannot give a general authority to another 
to execute such power, unless he is specially authorized to do 
so by the deed or will creating the trust. And where an 
estate is devised to trustees, with power to sell, a general 
authority to an agent to s¢ ll and convey lands belonging to the 
estate, or to contract absolutely for the sale of such lands, can- 
not be legally given by the trustees. /awley v. James, 5 
Paige, 318. 

VARIANCE. 

1. (Between fi. fa. and vendi.) Where the fi. fa. is for one sum 


_” 


and the vendi for another, they are, prima facie, upon different 
judgments, but the variance may be explained. Bank U. S's. 
Lessee v. White, 51: Humbert’s Lessee v. Meth. Church. 
Wricht, 213. 

2. (On note.) If a note is declared on as dated the 17th of Jan 
and that offered is dated the 19¢h of Jan. the variance is fatal. 
Fallis v. Howarth, et al. Wright, 303. 

3. ( Judgment.) So if a judgment is declared on for $198 40. 
and the record shown is for S198 40, and costs. Adair’s 
Admr. v. Rogers’ Admr. Wright, 428. 

4. (Time.) So if declared on as rendered the 23d Oct. and the 
record show one on the 19th Oct. Silver Lake Bank v. Har- 
din, Wright, 430. 

5. (Cents and hundre dths.) The variance between 13-100ths of 
a dollar and 13 centsis immaterial. Bates v. Ludlow, Wright, 


582. 
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WAGES. 

1. (Of crew, while detained.) 'The wages of a boat’s crew, while 
the boat is detained to repair an injury insured against, are not 
chargeable on a policy upon time. Gazzam v. Ohio Ins. Co. 
Wright, 202. 

2. (Of minor child.) Of aminor child, and of a servant, are 
due to the father and master, and may be recovered by him 
McClintock and Wife v. Chamberlain, Wright, 547. 

3. (Owner’s liability after sale of vessel.) The sale of a vessel 
by the owner, subsequent to the making of the shipping arti- 
cles, does not discharge his liability for the wages of a seaman, 
even though the voyage was not terminated, or the wages were 
not demanded, previous to the sale. Bronde v. Haven, Gilpin, 
596. 

4. (Up to the time when due.) Where a vessel which arrives at 
a foreign port, discharges her cargo, and remains there some 
time after the discharge, is lost on the homeward voyage, the 
seamen are entitled to their wages up to the time of the dis- 
charge, but not for half the time she afterwards remained in 
the foreign port. Bronde v. Haven, Gilpin, 600. 

WASTE. 

1. (Ornamental trees.) In determining the question, whether trees 
appurtenant to a dwelling house are ornamental trees, so as to 
make it waste in a tenant to cut them down, it is important to 
ascertain the fact whether they have been considered and 
treated as ornamental trees by the former owners and propri- 
etors of the premises. Hawley v. Wolverton, 5 Paige, 522. 


CM) 


(On real estate purchased under execution.) Where waste is 
committed upon real estate purchased under execution, between 
the sale and the expiration of the time allowed for redemption, 
the purchaser, if the premises are not redeemed, is entitled to 
the proceeds of the waste, in the hands of the judgment debtor, 
or of any other person who may have received the same without 
consideration, or with full knowledge of the equitable rights of 
such purchaser. Boyd v. Hoyt, 5 Paige, 65. 

3. (Debtor sacrificing property.) It is not such waste as to give 
chancery jurisdiction that the plaintiff's debtor is sacrificing his 
property to keep up his credit, so as to endanger his ability to 
pay his debts. Hulse, et al. v. Wright, Wright, 61. 

VOL. XVII.—NO. XXXIII. 20 
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WATER. 


1. 


>) 
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(Diversion of surplus water used for state canal.) Where a 
dam is erected upon an ancient stream, to obtain a head of 
water for the use of one of the state canals, the surplus waters 
of the stream not wanted for public use, and which continue to 
flow over the dam and down the ancient channel, cannot 
legally be diverted, by a lessee of the surplus waters of the 
canal, to the injury of the owners of mill privileges on the 
stream below the dam. Varick v. Smith, 5 Paige, 137. 

(Same.) But no person, except by the authority of the Legis- 
lature, or of the authorized agents of the state, has a right to 
tap the state dam, and draw off the surplus water of the arti- 
ficial pond, which is created by such dam for public purposes.—Jb. 


WILL. 


. 


re) 


(Limitation void for remoteness.) Where the testator directed 
the investment of his estate in the purchase of lands for the 
benefit of his three infant children, upon an express trust to 
receive the rents and profits of their several shares thereof, for 
their use, until they should attain the age of twenty-one or 
twenty-two, in the discretion of the trustee, with cross-remain- 
ders between themselves if they died before they came into 
possession of their several shares without issue, and with 
remainder to their heirs of the blood of the testator, if they all 
died before that time without issue; Held, that the ultimate 
limitation over to their heirs was void, as being too remote. 
Wood v. Wood, 5 Paige, 596. 

(Marriage portion.) Where the testator, by his will, authorized 
his executors and trustees, upon the marriage of either of his 
daughters, to bestow a marriage portion upon her, if they 
should then think it discreet and proper; and one of the daugh- 
ters afterwards married in the lifetime of the testator, who was 
then in health, and lived more than a month afterwards; Held, 
that the executors and trustees were not authorized to give her 
a marriage portion out of the estate. Hawley v. James, 5 
Paige, 318. 


. (Construction of devise to trustees.) Where the testator devised 


his real and personal estate to trustees for a term, to receive 
the rents, profits and income thereof in the mean time, for the 
payment of annuities and other legacies, and to raise portions 
for grand-children, with a contingent remainder in eight and 
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a half twelfths of the estate to seven of his children and two of 
his grand-children, and no valid direction for accumulation was 
given; Held, that eight twelfths of the surplus income of the 
estate, belonged to the seven children and two grand-children 
of the testator, as being the persons presumptively entitled to 
the next eventual estate, pro tanto; and as the contingent re- 
mainder as to the other three and a half twelfths of the estate 
was void, that the heirs at law were entitled to the surplus 
rents and profits of the real estate, and the widow and next of 
kin to the surplus income of the personal estate, included in 
the three and a half twelfths. Hawley v. James, 5 Paige, 318. 
(Same.) Where the testator devised his estate to trustees for a 
term of years, depending upon the minorities of several infants, 
with contingent remainders for life in eight and a half twelfths 
thereof, to seven children and two grand-children, if they 
should survive the trust term and become entitled by the hap- 
pening of the contingency ; with a power, in that event, of 
appointing the ultimate remainder in fee in their respective 
shares among their descendants ; and gave substituted contin- 
gent remainders in the shares of such of the seven children 
and two grand-children as might happen to die during the 
continuance of the trust term; Held, that the remainders to the 
seven children and two grand-children, in their several shares, 
were valid as contingent remainders limited on a term of years ; 
and that if such remainders became vested in interest, upon 
the termination of the trust, the ultimate remainders in fee to 
their descendants, respectively, were also valid, as they must 
vest in interest, if ever, at the termination of one life in being 
at the death of the testator ; but that the substituted contingent 
remainders, in the shares of such of the seven children and 
two grand-children as might happen to die during the trust 
term, were not limited in such a manner that they must neces- 
sarily vest in interest during the continuance, or at the termi- 
nation, of any two lives in being at the death of the testator, 
and were therefore void.—J0. 


. (Election by widow.) Where the testator gave to his widow an 


annuity of $3000 in lieu of her dower in his real estate, which 
annuity was stated in the will to be given to her for her own 
support, and for the education and support of her children, and 
the widow after his death elected to take the dower in the real 
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estate, instead of the annuity given to her by the will; Held, 
that by such election of the widow, the whole legacy failed, 
and that the annuity could not be apportioned, so as to provide 
a support for the minor children out of the same.—Jb. 


(Same; effect of, as to property devised.) Where the testator, 
by his will, devised certain real estate, and bequeathed certain 
articles of personal estate, to his wife, in lieu of her dower, and 
then devised and bequeathed all his real and personal estate, 
not therein before devised and bequeathed to his wife, to his 
executors, in trust, and the widow afterwards elected to take 
her dower in the testator’s real estate, instead of the provision 
made for her in the will; Held, that the property bequeathed 
to the widow did not pass under the trust clause in the will, 
and that it must be distributed as in case of intestacy.—Jb. 


( Conversion of real into personal estate.) Where the testator, 
by his will, directed his executors and trustees to sell certain 
real estate, and to invest the proceeds thereof, and the proceeds 
of his personal property, in the purchase of real estate, or the 
building of houses on his real estate, in New York, Albany 
and Syracuse, or in loans, annuities, or in any other safe and 
proper manner, to be conveyed to his devisees, at the termi- 
nation of the trust term by him created ; and declared it to be 
his will and intention that the investments should be so made 
from time to time, that at the time appointed for the termination 
of the trust and the division of his estate, the property should 
consist chiefly or altogether of real estate ; Held, that this was 
a direction for the conversion of the testator’s personal property 
into real estate, for the purposes of the will; and that, in 
deciding as to the validity of the dispositions made by the tes- 
tator of his property at the termination of the trust, the whole 
must be considered as converted into real estate.—JDb. 


(Resulting use or trust.) A court of equity considers money 
directed by a testator to be invested in land, and land directed 
to be sold and turned into money, as of that species of property 
into which it is directed to be converted, for all the valid pur- 
poses of the will. But where the object of the conversion is 
illegal, or fails either wholly or in part, there is a resulting use 
or trust, in so much of the property as is not legally or effect- 
ually disposed of, in favor of the heirs or distributees, who 
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would have been entitled to the same if the conversion thereof 
had not been directed by the will of the testator. —Jb. 

9. (Rights of heirs and next of kin.) Where the testator devises 
his real and personal property to trustees, and directs certain 
portions of the real estate to be sold, and that the proceeds 
thereof, together with his personal property, shall be invested 
in the purchase of real estate upon certain trusts, which the 
heirs and next of kin insist are illegal and void, such heirs and 
next of kin are entitled to an immediate decision and decree of 
the court, upon the question as to the validity of the trusts 
which are supposed to be illegal, although the cestuis que 
trust for whose benefit such purchase is directed to be made, 
are not yet in existence or ascertained. Lorillard v. Coster, 
5 Paige, 172. 

10. (Equitable conversion.) Upon the principles of equitable 
conversion, money directed by a testator to be employed in the 
purchase of land, or land directed to be sold and turned into 
money, is, in a court of equity, for all the purposes of the will, 
considered as that species of property into which it is directed 
to be converted ; so far as the purposes for which such conver- 
sion was directed to be made are legal, and can be carried into 
effect. And the same principle is applicable to a direction in 
a will to sell one piece of land and convert it into another, by 
purchase, for the purposes of the will, under a valid power in 
trust.—J. 

11. (Same.) The doctrine of equitable conversion of property, 
depends upon the well established and familiar principle, that 
a court of equity looks upon that as done, which the parties to 
an agreement, or marriage settlement, have contracted to do, 
or which the testator by his will has directed to be done; so 
far as the contract of the parties or the will of the decedent 
could have been carried into effect without violating any equi- 
table principle, or rule of law.— Jb. 

12. (Invalid estate or interest.) Where, by the rules of the com- 
mon law, or by the provisions of a statute, an estate or interest 
of a particular character would, if valid, have the effect, either 
directly or indirectly, of suspending the absolute power of 
alienation of land beyond the limits prescribed by law, such 
estate or interest cannot legally be created.—J0. 

13. (Doctrine of cy pres.) If the intention of the devisor in a will, 

20* 
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or of the grantor in a deed, is illegal or incapable of being car- 
ried into effect, the court of chancery is not authorized to frame 
and decree the execution of a new invention for the devisor or 
grantor, as near as practicable to his original intent, by extend- 
ing the doctrine of cy pres to such a case. But when separate 
and distinct interests or estates are created by will, or deed, 
some of which are legal and others illegal, the court must carry 
into effect so much of the intention of the testator or grantor as 
is consistent with the rules of law; where it is practicable to 
separate the legal from the illegal interests or estates thus cre- 
ated.— Ib. 

14. (Or construed and; vested remainder.) Where the testator 
devised an undivided portion of his real and personal estate to 
trustees, in trust to receive the rents, profits and income thereof, 
and to appropriate the same to the use of his daughter for life, 
free from the control of her husband, with remainder to her 
children in fee; and with a limitation over to the testator’s two 
sons in case of the death of the daughter without leaving any 
child or children, or of the death of such child or children 
without lawful issue ; Held, that the word or in the last limita- 
tion was to be construed and, so as to make the ultimate limi- 
tation over to the sons dependent upon an indefinite failure of 
issue ; and that such limitation over was void. Held, also, 
that a child of the daughter, who was in esse at the death of 
the testator, took a vested remainder in fee, which opened and 
Jet in an after-born child as a tenant in common in such re- 
mainder. Van Vechten v. Pearson, 5 Paige, 512. 

WITNESS. 

( When testimony complete.) The testimony of the witness is com- 
plete, so far as the party calling him is concerned, when the 
direct examination is finished and signed by the witness; but 
the party calling him is bound to keep the witness before the 
examiner a sufficient Jength of time afterwards to enable the 
adverse party to complete the cross-examination, or the depo- 
sition may be suppressed. Trustees of Watertown v. Cowen, 
5 Paige, 510. 

WORK OR LABOR. 

1. (By child in his father’s family.) But where a child after 
arriving at full age, continues to reside in the father’s family, 
and to work and receive supplies as while a minor, the implied 
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promise does not arise, and some evidence is required of an in- 
tention to give and receive pay. Lovet v. Price, 89; Willis 
v. Dun’s Admr. Wright, 133. 

2. (Part payment.) On a contract to pay a per cent. on the es- 
timated amount of work done as it progresses, if the payment is 
refused, the contractor may abandon the job, and recover for 
what he has done. Morgan v. Ward, et al. Wright, 474. 








NOTICES OF NEW BOOKS. 


Reports on the abolition of Capital Punishment; re-printed by 
order of the House of Representatives, from the Legislative 
documents of 1835, and 1836. Boston, Dutton & Wentworth, 
State Printers, 1837, pp. 136. 

There is no subject connected with the criminal law, which 
has attracted more attention, or provoked more discussion, within 
the last century, than the partial or total abolition of capital pun- 
ishment, which, like a sort of heir-loom, has descended to us 
from the penal codes of antiquity. It has been attacked, both on 
the ground of the abstract right of society to inflict death upon an 
offender, and on the ground of the efficacy, and consequently of 
the expediency, of this mode of punishment. The advocates of 
capital punishment, occupying the vantage-ground of established 
institutions, and appealing to the fears of society, for the event of 
an untried experiment, have hitherto successfully defended their 
favorite doctrine, against the assaults of the philanthropist and 
the innovator. But while they have been thus successful in 
defending the principle, the number of crimes, punishable with 
death, has been constantly diminishing, in the code of every 
civilized nation. The legislation of Massachusetts furnishes 
striking evidence of this fact, in the history of penal law. Within 
the last two hundred years, no less than twenty different offences 
have been made punishable with death, by the statute laws of 
that state. Now, the number is reduced to six. Many of the 
offences, originally capital, are not now even offences ; and many, 
though nominally crimes, are at present of extremely rare occur- 
rence. 

We have never yet seen any reasoning, however manifold and 
ingenious, which convinced us, that society had not a right to 
take the life of an offender; we have no doubt that this right 
exists ; but we have as little doubt, that, sooner or later, and 
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probably at no very distant period, it will cease to be exercised. 
The question of the entire abolition of capital punishment, is, in 
our judgment, like the question of its partial abolition, one of 
mere expediency. The same causes which have operated to soften 
the character of the penal codes of every civilized nation, and to 
diminish greatly the number of capital offences, are just as active 
at the present moment, as they have ever been. What then are 
these causes? We might answer, in general, all those, which 
tend to give society its onward progress, and to improve the con- 
dition of the great masses ; but when seen in their nearest con- 
nexion with the result already alluded to, they may, we think, be 
resolved into two. The first of these causes is an increased 
regard for human life. There never was a period in the history 
of the world, when human life was held so sacred, as it is at this 
moment. In evidence of this fact, we need only refer to the 
period, when, by the codes of most of the European nations, the 
life of a human being, wilfully destroyed, might be compensated 
by a pecuniary fine, and when the punishment of death, or some 
other equally barbarous, was inflicted for offences, which would 
now be considered comparatively trivial. ‘The other cause, to 
which the amelioration of our criminal codes is in part attributable, 
is the growing conviction, that the principal purpose of punish- 
ment is neither to avenge an injury done to society, nor to reclaim 
an offender, but to prevent the commission of crimes ; and that 
the most effectual means, for the prevention of crimes, is to be 
found in improving the social condition, and enlightening the 
understanding of the mass, rather than in the fear of punishment. 
To the question, what is most effectual for the prevention of 
crime,—the answer of ninety-nine in a hundred persons would 
undoubtedly be,—the fear of certain punishment. If we assume 
this answer to be true, the inference from it is irresistible, that, 
the more severe the punishment threatened and inflicted, the 
more effectual it will be as a means of prevention; and yet the 
history of penal legislation is entirely at variance with this deduc- 
tion of our reason. We may perhaps be entirely singular in our 
opinion, but we have always thought, that the fear of punishment 
was much less effectual to prevent crime, than it is generally sup- 
posed to be, both by the people at large, and by those who are 
called to exercise the functions of legislators. If we were to ven- 
ture an opinion of the changes, likely to result from the tendencies 
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of the age, in relation to the criminal law, we should say, that the 
feeling of personal injury, and the consequent desire of revenge, 
which, after all, exercise a powerful though secret influence on 
criminal legislation, would be gradually softened and diminished ; 
that what we now denominate punishment would gradually assume 
the character of a restraint of the offender, so as to secure society 
against any future aggressions on his part; and that the preven- 
tion of crime would be sought, in the operations of the causes 
already adverted to, much more than in the fear of threatened 
punishment. If we do not much mistake the signs of the times, 
these changes are likely to take place, at some period, perhaps 
distant, in every civilized nation, where the feelings and the 
wants of the people find a free expression in their legislation. 
With these views, our readers cannot fail to perceive, that we do 
not regard the exertions, which are now making, for the special 
object of the abolition of capital punishment, as of very great im- 
portance, or as likely to hasten, in any perceptible degree, the 
changes which we have just predicted. In the mean time, it 
would be unjust in us, to deny the sincerity of the motives, which 
actuate the opponents of capital punishment, or to question the 
ability and learning, with which they plead their cause. The 
several reports, which it is our purpose to notice briefly in this 
article, afford abundant testimony on both these points. These 
reports are four in number,—two of them very elaborate,—in 
favor of, and two against the abolition of capital punishment ; 
and if they do notentirely exhaust the subject, they at least furnish 
the most prominent and leading arguments, on both sides of this 
much vexed and difficult question. It is not our intention to 
attempt an analysis or even a critical examination of these docu- 
ments; and we shall close this notice by making a few extracts, 
more for the sake of preserving them on the pages of our journal, 
than for the purpose of exhibiting them as specimens of the style 
or argument of the authors. 

The extracts which we propose to give, are taken from the long 
and able report, drawn up by Robert Rantoul, Jr. Esq. of Glou- 
cester, and made to the House of Representatives, in the session 
of 1836. 

Our first extract relates to the crime of treason, for the retain- 
ing of which, in the statutory code of the States, albeit we are not 
insensible to the dignity and importance of state sovereignties, 
we should be somewhat at a loss to find good reasons. 
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‘“‘ The crime of treason, under monarchical governments, and by 
the advocates of arbitrary power, has been magnified into guilt of 
the most malignant dye. But a little reflection upon the nature 
of the various revolutions recorded in history, will show us that 
treason and patriotism have often been convertible terms, and 
that it depends upon the failure or the success of his undertaking 
whether the adventurer shall be crowned with laurel or branded 
with infamy, so far as government is the dispenser of good and 
evil fame. More and Fisher, Sidney and Russel, died the death 
of traitors; while Henry Tudor ascended the throne, and Crom- 
well attained a power greater than that of many kings. Ney and 
Labedoyere perished for adhering to the army and the nation 
against a family hated by both, while men who had voted for the 
death of Louis XVI were honored with offices of the highest 
trust under his legitimate successor. Riego was sent to a scaffold 
because a revolution had turned and gone backward, as Wash- 
ington, Hancock and Adams might have been, if ours had not 
triumphed. ‘Treason then is the erime of being defeated in a 
struggle with the government, whether wrongfully undertaken, or 
in a just and holy cause. ‘ The Hungarians were called rebels 
first,” says lord Bolingbroke, ‘‘ for no other reason than this, that 
they would not be slaves.’’ Tekeli and the malecontents demand- 
ed the preservation of their ancient privileges, liberty of con- 
science, and the convocation of a free parliament. What precise 
proportion of all the treasons ever committed have been of the 
same character might be difficult to determine, but it is certainly 
very large. 

** For this offence, the most cruel tortures have been inflicted 
upon the miserable victims of tyranny. Sycophantic and corrupt 
legislators and judges have so far enlarged and extended its de- 
finition, that at some periods of English history, a man could 
hardly tell what actions of his life might not be interpreted to 
amount to constructive treason. Under Henry VIII., clipping an 
English shilling, or believing that the king was lawfully married 
to one of his wives, was no less than high treason. The heart of 
the offender was torn out from his living body, dashed in his face, 
and then burnt; but the punishment was too shocking to be des- 
cribed in all its horrid details. It was inflicted upon prince 
David, a Welsh patriot, in the reign of Edward First, in 1288, 
and continued to be the law of the land for about five hundred 
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years afterwards, until Sir Samuel Romilly, to whom the British 
nation is indebted for other meliorations in their criminal code, 
and for his disinterested and unwearied efforts to effect reforms, 
which he did not live to witness, by his eloquence and weight of 
character, was able to abolish the most revolting of the barbarities 
it included. It was frequently inflicted, during that long period, 
for “ having been, during a civil war, faithful to an unfortunate 
king ; or for having spoken freely on the doubtful right of the 
conqueror.” Such a law was suffered to remain in force five 
centuries, as if to warn mankind how easily the most execrable 
example may be introduced, and with what difficulty a country is 
purified from its debasing influence. 

**In this Commonwealth, we have no reason to complain that 
treason is, by judicial construction, extended beyond its proper 
limits. With us it consists in levying war against the Common- 
wealth, or in adhering to the enemies thereof, giving them aid 
and comfort. Our revised statutes adopted this definition from 
the constitution of the United States. No state of this Union 
needs a treason law, for in every case likely to arise, the federal 
law will be applicable and sufficient. In a collision between a 
state and the federal government, in case of rebellion, organized 
under the state authorities, a state treason law would come into 
action. Under its provisions, the man who adhered to his oath 
of allegiance tothe United States, might be hanged for his fidelity, 
while in retaliation, he who obeyed the state authorities might be 
hanged by the general government for treason against them. If 
it is wise to anticipate and provide for such a state of things, 
then a state treason law may be expedient, otherwise it would 
seem to be unnecessary. 

If a law against treason be needed, still there is no need that 
the punishment should be capital. ‘The class of men who take 
the lead in such enterprises are not to be deterred by the fear of 
death; but the prospect of it only makes them more desperate, 
after they have once embarked. The government cannot go 
through the judicial forms, and execute the sentence against a 
traitor, while he continues to be dangerous: after the danger is 
over, they may, but it would then be a gratuitous cruelty. 

‘In preparing the revised statutes, we have gone back to revive 
the statute of 1777, enacted during the war of the revolution, 
and which was never before re-enacted since the adoption of the 
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constitution of 1780. The first treason law in the colony, our 
ancestors enacted in 1678, the year of the popish plot, to show 
their abundant loyalty, ‘‘that whatsoever person within this 
jurisdiction shall compass, imagine or intend the death or destruc- 
tion of our sovereign lord the king, whom Almighty God pre- 
serve, with a long and prosperous reign, or to deprive or depose 
him from the style, honor or kingly name of the imperial crown 
of England, or of any other of his majesty’s dominions, * * * * 
shall suffer the pains of death.” This sovereign lord was the dis- 
solute and depraved Charles II., already stained with the blood 
of some of New England’s best friends. This law grew out of 
the same excitement which produced, and was further inflamed 
by the perjuries, for ever infamous, of Doctor Titus Oates. One 
hundred years afterwards, it was law, that if any one who had 
sworn allegiance to George IIL. attempted to resist those, who 
were depriving their sovereign lord of a very considerable part of 
his majesty’s dominions, should suffer the pains of death: thus 
not merely repealing the former law, but decreeing death to 
those who should act under it. - In 1696, a statute enlarged the 
definition of treason, so as to include imagining the death of the 
queen, or of the heir apparent, or counterfeiting the king’s great 
seal, or privy seal, or the seal of the province, 

‘Tn 1786 there were several convictions of treason, the last that 
have occurred in this state. The state was burthened with a 
heavy debt, and so was almost every town and parish in it; the 
debts due from individuals were immense; there was a general 
relaxation of manners, a decay of trade, a scarcity of money, 
mutual distrust, a universal want of confidence and credit, the 
natural consequences of an eight years’ war. The taxes granted 
for state purposes in 1786, amounted to $1,038,097 54. The 
taxable property of the Commonwealth was probably less than one 
fifth of its present value. Including the inhabitants of Maine, 
the population was less than the present number in this state 
alone. A state tax of five millions of dollars now would be much 
less onerous than the tax of 1786. Such were the causes of the 
discontent which ripened into Shay’s rebellion. Although Shay’s 
embodied eleven hundred men, it was quelled with the loss of 
very few lives; notwithstanding the convictions, no executions 
followed, and the Commonwealth has enjoyed internal quiet fifty 
years.” 

VOL. XVII.—NO. XAXIII. 21 
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It seems as though the public punishment of a crime, especially 
by the infliction of death, sometimes suggested, if it did not influ- 
ence, to the commission of similar offences. 

** That hanging adds no new terrors to that death, which all 
must sooner or later meet, is evident from its having become so 
common a mode of suicide, for which purpose it was almost un- 
known among the ancients. Not only the mode is borrowed, but 
the act itself is often suggested, from public executions. Often, 
very often, has it happened, that an execution has been followed 
on the next day, or within a few weeks, by suicides among those 
who witnessed the scene. It cannot be expected, therefore, that 
it should have any peculiar virtue to deter from crime; least of 
all from that crime, for which it steels the breast, and braces up 
the nerves. Very lately, in the state of Ohio, and the day on 
which a man was executed for the murder of his wife, under cir- 
cumstances of peculiar cruelty, another man, near the place of 
execution, murdered his wife in the same manner; and this is by 
no means the only instance, where the crime seems to have been 
directly suggested by the punishment intended to prevent it. 
Howard tells us that in Denmark, where executions are seldom 
known, women guilty of child murder were sent to the spin- 
houses for life, a sentence dreaded so much more than death, 
that since the change the crime has been much less frequent. He 
also noticed the fact, that in Amsterdam, there had not been a 
hundred executions for a hundred years, while in London from 
1749 to 1771, there were six hundred and seventy-eight, or nearly 
thirty a year; yet the morals of London are certainly not improved 
in proportion; and the English are becoming convinced, by ex- 
perience, that it is not by the prodigal waste of the blood of 
offenders that offences are to be checked, and least of all, those 
high crimes springing from ungovernable passions, or a depravity 
or stupidity beyond the reach of motives not competent to restrain 
lesser criminals from lesser guilt. In France capital punishments 
do not diminish the number of murders, which in 1831 amounted 
to 267, while the average of five preceding years was only 227 
In Pennsylvania and Ohio, where murder is the only crime pun- 
ished with death, the other five crimes capital among us are ‘‘ as 
rare as any where in Christendom.” In Maine, four of these 
offences have ceased to be capital, with such favorable results 
that no one proposes to go backward, but there is a strong dispo- 
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sition to abolish all capital punishments. In New Hampshire, 
where they punish only murder and treason with death, the pro- 
portion of convicts to the state prison to the population, is only one 
in 12,208, while in Massachusetts, with six capital crimes, it is 
one to 7,016. In Tuscany, while there were no capital punish- 
ments, there were but four murders in twenty-five years, while in 
Rome there were twelve times that number ina single year, death 
being the penalty. Under the stern severity of the British law, 
crimes have increased in fourteen years, as twenty-four to ten, 
that is more than doubled! Of 167 convicts under sentence of 
death, Mr. Roberts found that 164 had attended executions. A 
punishment cannot be necessary to repress the.crime of murder, 
which has not so strong a tendency to repress it as milder punish- 
ments. A punishment cannot be necessary which fosters the 
propensities which occasion murder.” 

In these Reports, the authority of the Jewish and Christian 
Scriptures, in relation to the punishment of death, is very fully 
considered. The extent, to which the early legislation of the 
New England colonies was affected by the religious character of 
our ancestors, is deserving of more attention, than it has hitherto 
received. 

** Our ancestors appear to have looked for precedents in the 
Jewish code, and accordingly they punished with death breaches 
of the first and second commandments, witchcraft, blasphemy, 
even in pagan Indians, murder, manslaughter, beastiality, sodomy, 
adultery, actual or constructive, manstealing, perjury against life, 
conspiracy, rebellion, cursing a parent, smiting a parent, disobe- 
dience of parents, ravishing a maid, but not a married woman, 
abusing a child under ten years. Most of these crimes have long 
ceased to be capital, but the consequences of that early mistake 
were too awful ever to be forgotten. The warning should not be 
lost, but we should learn from it to construct our penal laws upon 
the principles of reason, and from a knowledge of human nature, 
instead of blindly copying what was intended for a character 
unlike our own, under circumstances in many respects opposite 
to ours.” 
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Reports of Cases at Law and in Chancery, decided by the Su- 
preme Court of Ohio, during the years 1831, 1832, 1833, 
1834, taken from original minutes. By John C. Wright, late 
one of the Judges of said Court. Columbia, Ohio: Isaac N. 
Whiting. 1835. 

Judge Wright, the reporter of the cases before us, gives us the 
following account of them in his preface ; which, containing also 
much curious information, in regard to the jurisprudence of Ohio, 
we extract entire. 

“The Supreme Court of Ohio is now composed of four judges ; 
the largest number the constitution permits. ‘The constitution 
requires a court to be holden once a year in each county, and 
makes any two of the judges a quorum. A legislative act imposes 
upon the judges the duty of holding every year a Court in Bank 
at the seat of government, and provides for reporting and publish- 
ing the decisions of the Court in Bank, and such other decisions 
as the judges may order to be published In accordance with 
these provisions, the six volumes of Ohio Reports have been pub- 
lished by Mr. Hammond. 

‘“‘ The practical result of this organization of the Court is, that 
the Supreme Court is generally held in the several counties by 
two judges only. ‘The judges relieve one another to suit their 
own convenience, so dividing their labor, that each may perform 
one half the circuit duty. ‘The duties imposed upon this Court 
are so great as to make this relief necessary, for it would be diffi- 
cult to find men of sufficient physical ability to participate in all 
of them. These judges now hold Court in seventy-two counties 
each year, requiring twenty-two hundred and fifty miles travel ! 
The number of cases on their trial dockets, in 1834, was fourteen 
hundred and fifty-nine! The judges are occupied in Bank from 
three to four weeks annually. If that time and Sundays are 
deducted from the year, and the usual allowance is made for tra- 
velling, the Court, to clear its docket, would be under the neces- 
sity of deciding an average of seven cases a day, for each remain- 
ing day of the year! 

“‘ Under the territorial and state governments, the courts were 
organized by judges and lawyers from different states, with but 
little of detail in the statute book to guide them. The practice 
which they established, of course, partook of that of the state from 
whence the judge and the leading members of his bar came, and 
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was as diversified and various as the circuits of the Common Pleas, 
and, in some particulars, as the counties composing them. The 
task of building up an harmonious and uniform system of practice, 
with these discordant materials, was devolved upon the Supreme 
Court. Such a work could not progress rapidly—caution was 
essential to the preservation of individual rights, and due to indi- 
vidual feelings and prejudices. The difficulty of the task is in- 
creased by the consideration, that it is to be performed by judges, 
while travelling, post haste, their annual circuit through the 
state; by courts, whose decisions are mostly left to tradition, or 
which, orally reported and cited by counsel, are made to reflect 
the various minds and memories of the reporters, and the interests 
advocated by them. 

** When the reporter of these cases took his seat upon the bench, 
and proceeded upon circuit duty, he was exceedingly embarrassed 
with this uncertain and diversified practice, and the contradictory 
evidence of former decisions. He began to take notes of cases 
at the trial of which he assisted, merely to help his memory in 
the decision, and generally destroyed them when judgment was 
pronounced. As he progressed, he took more copious notes, and 
transcribed them into a manuscript book in the form of reports, 
with the design of preserving some evidence of points decided. 
This book he made his circuit companion, hoping thereby to 
secure uniformity in his own action at different periods and places. 
Finding the reports convenient to himself in the discharge of his 
judicial duties, their publication suggested itself as convenient 
for the profession ; and they are made public in the hope of being 
useful. 

“The following volume contains all the cases in the manu- 
script volume, and all the reports preserved of the great number 
of cases in the trial of which the reporter sat, except a few 
already published in the Ohio Reports. Five of the cases before 
published are here again printed, in order to correct errors. The 
number of cases reported is four hundred and ninety-eight— 
eighty less than is contained in the whole six volumes of the Ohio 
Reports. Much time and labor has been devoted to the arrange- 
ment of the Index, with the design of making it copious, and of 
easy reference. Its length and a mistaken estimate of the extent 
of the manuscript, has swollen the book two hundred and fifty 


pages beyond the calculation of the publisher. 
21* 
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‘* The printing has progressed under circumstances inauspi- 
cious to accurate proof-reading, and many errors have escaped 
detection; most of these, however, the professional reader will 
easily correct, and it is thought best to leave them to such cor- 
rection without further exposition. ‘The work, with all its imper- 
fections, is submitted to the indulgence and liberality of the pro- 
fession.” 

The cases in this volume are, for the most part, mere nisi prius 
decisions, and, consequently, make but little pretension to learn- 
ing orresearch. The facts are, in general, stated with much 
brevity and with tolerable distinctness ; the points and arguments 
of counsel are clearly given ; and the opinions of the court mani- 
fest an acuteness, sagacity, and independence, creditable to the 
judges, by whom they were pronounced. In a great proportion 
of the cases, the points decided are mere questions of practice, 
which, for the reasons already mentioned in the reporter’s preface, 
it must be extremely convenient and useful to the bar and bench 
of Ohio to have settled. We find but two grounds of complaint 
against this collection of cases. The first is not of very serious 
importance, in itself considered, though the aggregate of the 
faults of the same kind, in the whole number of reports, which 
the members of the profession feel themselves constrained to buy, 
and, what is worse, to read, is a heavy charge upon their purses, 
and occasions a serious waste of valuable time. We allude to 
the publication of cases, (and the number of such in this volume 
is not small,) which make a show of settling well known and 
established principles of law, or the points in which are really too 
trivial to be noticed. But this is a fault entirely relative. It 
may be quite useful to those more immediately interested in the 
jurisprudence of a particular state, that such decisions should be 
published ; while, to the profession in other states, their publica- 
tion is of no advantage whatever. The other ground of com- 
plaint, which we feel bound to mention, is one of a more serious 
character. We mean the publication of cases, which are alto- 
gether too gross and disgusting, in their details of facts, to be 
made public, or to find a place in a tolerably clean library. We 
have never seen any thing, in the jurisprudence of any state or 
country, that can at all compare in this respect with the divogte 
and slander cases, contained in this volume ;—always saving and 
excepting some few cases, which the reader, curious in such matters, 
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may find in the English State Trials. The reporter remarks in his 
preface, that when he took his seat upon the bench, “ he began to 
take notes of the cases, at the trial of which he assisted, merely 
to help his memory in the decision, and generally destroyed them 
when judgment was pronounced.” We cannot help thinking, 
that it would have been better for his fame, if he had retained 
most of the cases above alluded to, (particularly the divorce cases) 
in his own memory, and consigned his written notes of them to 
the same flames, which destroyed his incipient labors in the cha- 
racter of a reporter. We should have thought too, that a regard 
for the reputation of his state, (so far as the domestic relations 
are concerned), would have led to the suppression of these cases. 
The whole number of cases reported in the volume is four hun- 
dred and ninety-eight,— forty-nine of which were applications for 
divorce, and twenty-two actions of slander ; and in a very consi- 
derable proportion of these two classes, female virtue and the sanc- 
tity of the conjugal relation were the subjects of judicial inquiry. 

We do not, by any means, intend to pass an indiscriminate 
censure upon this volume of reports. With the exceptions, which 
we have freely stated, we are pleased with the general character 
of the book ; and we have accordingly made much use of it, in 
preparing our digest of recent cases, for the present number. 

If some of the cases in this volume are disgusting, others of 
them are no less amusing. ‘The opinion of the court, in the 
case of Lakin v. Gun & wife, p. 14, is an exquisite melange 
of grave humor and legal reasoning, which we have never seen 
equalled, except in the case of a bill in chancery, which we once 
had occasion to examine, in which the details of a warm and suc- 
cessful courtship were set out at length, with all the precision and 
technicality of equity proceedings. The case of Brooks vs. 
Bryan, p. 760, is almost a burlesque on legal proceedings. The 
action was brought for the publication of a libel, in which the 
defendant had stated, that, “ the plaintiff was a mere pretender, 
Hartford Convention Federalist, demagogue, traitor,—that he 
welcomed the British during the last war into Castine, and con- 
demned the war as unjust,—and that he was the tool of the noto- 
rious scoundrel, S. U., and in close connexion with him, as 
cé@hier of the Bank of Castine, when they swindled the people 
out of their money.” ‘T'o this charge, the defendant pleaded not 
guilty, with notice, that the whole matter of the libel was true ; 
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and in evidence introduced sundry depositions, to prove “ that 
Brooks was a federalist, voted for Caleb Strong for governor, and 
the party called the tory party,—thought the embargo and the 
late war unjust,—and did much to bring the democratic party into 
disrepute.” The plaintiff proved, on the other hand, “ that he 
was honest, upright, and patriotic.—commanded a volunteer 
company during the war,—illuminated his house, when the 
British evacuated Castine,—had voted for General Jackson,— 
and until lately had been his supporter.’’ The defendant’s coun- 
sel then asked the court to permit him to be a little irregular, and 
allow him to show, in order to establish the defendant’s right to 
retaliate, that ‘“‘ Brooks was a political gladiator, engaged in the 
political battle,” and, that “ he was a political sort of gentleman.” 
It was finally agreed that all the publications on each side should 
be read ; and they were read accordingly, and, among others, the 
** secession of Brooks and others from the Jackson party.” The 
plaintiff obtained a verdict, with $1150, damages, which, (except 
the $50 reserved for his expenses, and the costs), he most mag- 
nanimously remitted, and so the matter ended. 

The index to this volume of reports is full to repletion. Some 
of the titles in it, we venture to say, are perfectly unique. Take, 
for example, the following : ‘“‘ Cabbaging, a tailor’s cabbaging may 
amount to larceny,’ “ Certifying a cause up,” ‘ Chimneys,” 
** Doubts,’ “ Ear Mark,” “ Figures,” “ Habit of Slandering,” 
* Inpecent Discussion,” “Opinions,” “Refreshment,” “‘ White 
Children.” ‘The learned reporter, in making up his index, has 
doubtless kept in mind the old law maxim, that “ surplusage does 
not vitiate ;” and, if this maxim can ever be considered as true, 
it certainly must be so in the case of a law index. 


A Practical Treatise on the Law of Slavery, being a compilation 
of all the decisions made on the sulject in the several Courts of 
the United States, and State Courts; with copious notes and 
references to the statutes and other authorities, systematically 
arranged. By Jacob D. Wheeler, Esq. Counsellor at Law. 
New York, Allan Pollock, Jr. ; New Orleans, Benjamin Levy. 
1837. 

This work bears the marks of haste in its preparation, but it is 

a valuable compilation of decisions on practical questions, arising 
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under the law of slavery in the United States. It will be service- 
able to the profession, as a comprehensive digest of authorities 
on this branch of Jaw, and it will afford much instruction to phi- 
lanthropists and statesmen, interested in reconciling the welfare 
of slaves, with the integrity and just operation of constitutional 
laws. 

It is hardly necessary to inform a lawyer, how extreme the 
difficulty is, of extracting from a case any thing more than its 
naked principle, expressed in tlfe most abstract and unlimited 
terms, in such a manner, as not to produce a different impression 
from that left on the mind by a careful perusal of the whole case 
in detail. This difficulty, Mr. Wheeler has, in a good degree, 
though not wholly, overcome. To lay down an abstract principle 
in a correct and practicable formulary, requires a depth of thought 
and extent of experience, not usually found in combination. 

A few extracts and remarks upon topics of the most general 
interest, may tend to obtain for the work that notice, which it well 
deserves. Definition of slavery: “ A slave is one who is in the 
power of a master, to whom he belongs. Civil Code of Louisiana, 
Art. 35, 173.” p. 1. 

State vs. Thompson, 2, Overton’s Reports, 96: “Slaves differ 
from all other property ; they have reason and volition.” p. 2. 
The slave has an inalienable right to his reason and volition, the 
master has a legal right to their usufruct. 

The rule of the Roman Law, partus sequitur ventrem, obtains 
in all the slave-holding states, as also in the West Indies, p. 3, 
note. State vs. Davis & Hanna, 2, Bailey’s Reports, 558. 
Whether a person be of “ color,” and subject to its consequent 
disabilities, is a question for the jury. Slavery with its disabilities 
is a matter of fact, the object not the effect of law. And it is 
worthy of remark, that the law, speaking through the judge, 
has always been the most eloquent and efficient advocate of 
humanity and freedom. 

Slave Trade.—The Spanish and Portuguese were engaged in 
the slave traffic before the discovery of America. The American 
slave trade commenced as early as 1501. In 1727, a number of 
quakers commenced the abolition of slavery, by liberating their 
of slaves both in England and America. An act, abolishing 
the slave trade, was passed in England, February 5th, 1807. A 
similar act was passed in the United States, in 1794. In 1820, 
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an act passed in Congress, declaring it piracy, and affixing the 
punishment of death, for any citizen of the United States to be 
engaged in the slave trade, p. 8, 9, notes. 

Defects of Slaves.—Article 2500, of the Civil Code of Louis- 
iana, divided the defects of slaves into two classes, vices of the 
body, and vices of character. Quere—To which class does 
drunkenness belong? Xenes vs. Tarquinto et al: April T. 1829, 
19, Martin’s Louisiana Reports, 678, Per Cur.‘ so that the 
case turns on the inquiry, is drunkenness a vice of body, or of 
character? Is it mental, or physical? We think it must be 
classed among the vices which our code denominates those of 
character. It has of late, we believe, been made a question by 
physiologists, whether the disposition to an immoderate use of 
ardent spirits did not arise as much from physical temperament, as 
from moral weakness. In cases of long indulgence in the habit, 
it is quite probable the body may require a continuance of stimu- 
lus, and that the desire for the use of it, may spring as much from 
physical lassitude, as from moral depravity. But on this subject, 
the court has a safer guide than the conflicting opinions of medi- 
cal men. By the ancient jurisprudence of the country, the vice 
of drunkenness was considered one of the mind,’—decision 
accordingly, p. 134. It is the master’s interest to promote the 
health and morality of his slaves. The pravity of the slave may 
and often does render the master’s usufruct in him of no value. 

Incapacity of Slaves.—Slaves cannot take by devise, descent, 
or purchase. Contracts made by slaves, do not bind them after 
they are liberated. In the United States, the British, Spanish, 
and Portuguese West Indies, a slave cannot make a contract; 
not even a contract of matrimony, p. 190, 1, notes. Girod vs. 
Lewis, May T. 1819, 6, Martin’s Louisiana Reports, 559, Per 
Cur. Matthews, J., ‘‘ The only question in this case, submitted to 
the court, is, whether the marriage of slaves produces any of the 
civil effects resulting from such a contract after manumission. It 
is clear that slaves have no legal capacity to assent to any con- 
tract. With the consent of their master, they may marry; and 
their moral power to agree to such a contract or connexion as 
that of marriage cannot be doubted ; but whilst in a state of sla- 
very it cannot produce any civil effects, because slaves de 
deprived of all civil rights. Emancipation gives to the slave his 
civil rights, and a contract of marriage, legal and valid by the 
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consent of the master, and moral assent of the slave, from the 
moment of freedom, although dormant during the slavery, pro- 
duces all the effects which result from such a contract among free 
persons.” p. 199. 

In all the countries where slavery exists, and where the rules 
of the Roman Law have been adopted, as in the Spanish, Portu- 
guese, and British West Indies, and in the several states of the 
United States, where slavery is permitted, a slave cannot be a 
witness for or against a white person, in a civil or criminal case. 
The principle of exclusion is grounded on the degraded state of 
the slave, and the interest which he may have to conceal or deny 
the truth, p. 194, note. A free black man is a competent witness 
to prove facts, which may have happened while he was a slave. 
p. 196. 

A slave cannot be a party to a suit, except in the single case, 
where the negro is held as a slave and he claims to be free. In 
all cases wherein the slave alleges that he is free, of course, he is 
a party. He may have a habeas corpus, and if there be a false 
return may sue upon it; or he may bring trespass for assault and 
battery, and false imprisonment, to which action, the defendant, 
to justify himself, must plead, the negro is his slave. In many of 
the states, he may proceed by petition for freedom. p. 137, note. 

Rankin vs. Lydia, Fall T., 1820, 2, Marshall’s Reports, 467. 
Held by the court, Mills J.,‘‘ that a person of color, entitled to 
be free by the municipal laws of any state where he has been 
domiciled, (as for instance, being taken by his master into a 
state which prohibits slavery, to reside,) may prosecute his right 
to freedom in any other state. It is a vested personal right to 
freedom, which exists wherever he is, or wherever he goes.” 
p. 389. 

Commonwealth vs. Aves, August, 1836, Shaw, Ch. J., “ an 
owner of a slave in another state, where slavery is warranted by 
law, who voluntarily brings such slave into this state, has no autho- 
rity to detain him against his will, or to carry him out of the state, 
against his consent, for the purpose of being held in slavery,’ 
p. 375. 

Protection of Slaves.—Marham vs. Close, September T., 2, 
Louisiana Reports, 581. Held by the court, Porter, J., ‘‘ that 
infliction of cruel punishment on the slave, by his master, is a 
criminal offence, and must be punished by a criminal prosecu- 
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tion,” p. 200. The most ordinary court for the trial of slaves, is 
composed of justices and freeholders, particularly for the trial and 
punishment of inferior crimes. The trial by jury is secured to 
slaves in Missouri and Alabama, by the constitutions of those 
states In Maryland and North Carolina, trial by jury in capital 
cases, is secured to slaves by law. p. 212, 13, note. 

Responsibility of masters for the acts of their slaves. In the 
ordinary domestic business of the master, in which it is usual to 
employ slaves, the master may act responsibly through the agency 
of his slaves, But where skill and improved intellect are requi- 
site to transact the business, then, an express command, or rati- 
fication would be necessary to hold the master liable to others for 
the acts of his slaves. p. 225, note. 

The owner cannot emancipate his slaves in fraud of his credit- 
ors, or to the disquiet or burden of the state, chap. 19, passim. 

We have thus noticed a few topics of more general interest ; 
but it is proper to state, that the work contains decisionson many 
points of local interest, which may render it particularly valuable 
to gentlemen, and the profession in the several slave-holding states. 





NOTICE. 


The size of the digest of recent decisions, contained in this number, 
compels us to omit the usual head of INTELLIGENCE AND MIscELLANY. 
The Quarrerty List or New Pusticattions, for the same reason, is 
deferred until the July number. 

In the mean time, we insert the following correction of a mistake, 
in the translation of the title of one of the foreign continental works, 
contained in our last quarterly list. 

Macieiowski, Slavische Rechts-geschichte, 2. Thle. 8 vo. [History 
of the Sclavonian Laws, | 


